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GIOI THIEU
INTRODUCTION

Theo danh gia ctia Quy Tién té Qudc té (IMF) trong Bdo cdo vé Trién vong Kinh té Khu vuc Chéu A - Théi Binh
Duong dugc céng bé thang 10/2023 mdi day, Chau A - Thai Binh Duong van 1a khu vuc kinh té& phat trién
nang dong du vién canh kinh té thé gisi tiép tuc dugc du doan ding trudc nhiéu thach thic trong thoi gian
téi. Bén canh do, day cing la khu vuc hién cé nhiéu hiép dinh thuong mai tu do dugc ky két va da di vao thuc
thi, gép phan thuc ddy thé ché hoa khu vuc, tdng cusng hoat dong thuong mai va dau tu gilta cac quéc gia;
déng thai, thu hut sy quan tam va la diém sang trén truc phat trién ctia nhiéu nén kinh té& I6n trén thé gidi.
Tuy vay, vdi vi thé la khu vuc tiém nang va hap dan dau tu, Chau A - Thai Binh Duong ghi nhan s6 lugng giao
dich ngay cang Ién, kém theo su gia tang vé gia tri, quy mo cla cac giao dich, cling nhu cac rdi ro phap ly
tiém &n va nguy co phat sinh tranh chap. Theo d6, viéc xay dung, phat trién va (ng dung hiéu qua cac co
ché giai quyét tranh chap thay thé (ADRs) bén canh cac co ché truyén théng déi voi tranh chdp phat sinh tu
céc giao dich qudc té& la mét nhu cau cép thiét.

Véi mong muén mé ra dién dan thdo luan, trao d6i va cap nhat théng tin, xu huéng giai quyét tranh chap
théng qua trong tai quéc té va cac ADRs khac trong khu vuc va tai mot s6 nén tai phan cu thé, Trung tdm
Trong tai Qudc té Viét Nam (VIAC) va Hiép hoi Luat su Lién Thai Binh Duong (IPBA), véi su tai trg ctia Cong ty
Luat TNHH Dilinh va Coéng ty Luat TNHH Nishimura & Asahi, phéi hop té chic Héi thao Chién lugc gidi quyét
tranh chap cho doanh nghiép khu vuc Chau A - Thai Binh Duong: Trong tai qudc té va nhitng phuong thic
giai quyét tranh chap thay thé.

As per the Regional Economic Outlook. Asia and Pacific report published by the International Monetary Fund
(IMF) in October 2023, the Asia-Pacific region maintains its economic dynamism despite the ongoing
challenges anticipated in the global economy in the near future. Furthermore, numerous Free Trade
Agreements (FTAs) have been established and put into effect by regional countries, contributing to the
institutionalization of the region and facilitating trade and investments among contracting parties.
Concurrently, Asia-Pacific's vibrant economy has also attracted considerable interest from major economies,
firmly solidifying its role as an important force driving global economic growth. Nonetheless, being a
potential and attractive investment region, Asia-Pacific has experienced a rising volume of transactions,
marked by an increase both in value and scale of transactions, as well as potential for legal risks and
disputes. Accordingly, there is an urgent need for the development and proficient implementation of
alternative dispute resolution (ADR) mechanisms alongside conventional methods to address disputes
arising from international transactions.

In an effort to provide a forum for information exchange, discussion, and updates on developments in
international arbitration and other alternative dispute resolution (ADR) methods within the region and
specific jurisdictions, the Vietnam International Arbitration Center (VIAC) and the Inter-Pacific Bar Associate
(IPBA), with financial support from Dilinh Law Firm and Nishimura & Asahi Law Firm, held the Seminar on
Effective Dispute Resolution Strategies for Enterprises in The Asia-Pacific Region: International
Arbitration and ADRs.



CHUONG TRINH DU KIEN
TENTATIVE AGENDA

Thai gian
Time (PM)

13:00-13:30
1.00-130

13:30 - 13:50
1.30-1.50

13:50 - 14:05
1.50-2.05

14:05-14:20
2.05-2.20

14:20 -15:20
220-3.20

15:20 - 15:35
3.20-3.35

15:35-16h00
3.35-4.00

16:00 - 16:30

4.00-4.30

16:30 - 16:35
4.30-4.35

16:35-17:05
4.35-5.05

N6i dung
Content

Dang ky dai biéu
Registration

Phat biéu khai mac, chao mung dai biéu va gi6i thiéu IPBA Kyoto 2024
Opening remark, Welcome and 2024 IPBA Kyoto Introduction

Téng quan vé Trong tai va ADRs tai khu vuc Chau A - Thai Binh Duong va tai Nhat Ban
Regional and Japan’s perspectives

T6ng quan vé Trong tai va ADRs tai Viét Nam
Vietnam’s perspectives

Nhing thach thic va co hoi trong viéc giai quyét tranh chap xuyén bién gidi, tranh chap

c6 y&uté Viet Nam/Nhat Ban déi véi cac du an Mua ban & Sap nhap va Phat trién co sé ha tang
Challenges and opportunities in resolving cross-border/ Vietnamese-related/ Japanese-related
disputes within cross-border M&A and infrastructure projects

Tiéc tra gita gio
Tea break

Thao luan vé tinh hiéu qua cuta k&t hop nhiéu phuong thic ADRs
trong hoat dong dau tu xuyén bién gidi - goc nhin tu thuc tién
Discuss the practical effectiveness of combinations of ADRs in
cross-border investment activities in Vietnam

Thao luan
0&A session

Bé& mac
Closing remark

Tiéc nhe
Networking cocktail
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cwwoiow  LodmowrEia  LeOUEwmROe O b
Mr. VU ANH DUONG Mr. HIROYUKI TEZUKA - ’
o ) B X o Pho Vien Truéng Vien Nghién cuu va Ouyén Giam déc, Trung tam Hoa giai Viet
F:ho Cha U;hthuangtruc Klemv ) Luatﬁsut.ha.nh vién ) Pao tao Trong tai Qudc t& Viet Nam Nam (VMC) thudc VIAC
Tong Tr}u kx T_rﬁung tam Trong tai Cong ty Luat lehlmura & Asaﬁ\ i (\/\ART)thu()c VIAC Acting Director of the Vietnam Mediation
Qudc té Viet Nam (VIAC) Partner at Nishimura & Asahi DeputyDirectorof\/}'emam Institute Center (VMC), a division of VIAC

Permanent Vice President cum Secretary
General of Vietnam International
Arbitration Centre (VIAC)

of International Arbitration Research
and Training, a division of VIAC

Ls. LARS MARKERT Ls. NGUYEN DUY LINH Ls. KAZUHIDE OHYA
Mr. LARS MARKERT Mr. NGUYEN DUY LINH Mr. KAZUHIDE OHYA
Luat suthanh vién Luéat suthanhvién Luat su thanh vién
Cong ty Luat Nishimura & Asahi Cong ty Luat TNHH Qudc té Viet Nam Cong ty Luat Nishimura&Asahi
Partner at Nishimura & Asahi Partner of VILAF Partner at Nishimura & Asahi

Ls. DIEP HOANG . , . x
Mss DIEP HOANG Ls.LENET Ls. LUONG VAN TRUNG Ong NGUYEN NAM TRUNG
L' et i Mr. LENET Mr. LUONG VAN TRUNG Mr. NGUYEN NAM TRUNG
uat suthanhvién
coéng ty' Luat TNHH DILINH Luat su Thanh vién Luat su Thanh vién Cong ty Luat Chu tich Hoi Phap luat Xay dung Viét Nam
Founding Partner of Dilinh Legal LNT & Partners Lexcomm Vietnam (SCLVN), Giang vién Hop dong FIDIC

Partner at LNT & Partners Partner of Lexcomm Vietnam LLC Chairman of SCLVN, FIDIC Certified Trainer
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Ls. VU ANH DUONG
Mr. VU ANH DUONG

Pho Cha tich thusng truc kiem
Téng Thu ky Trung tam Trong tai
Qudc té Viet Nam (VIAC)
Permanent Vice President cum Secretary
General of Vietnam International
Arbitration Centre (VIAC)

Ls. HIROYUKI TEZUKA
Mr. HIROYUKI TEZUKA

Luat suthanh vién
Cong ty Luat Nishimura & Asahi
Partner at Nishimura & Asahi

Luat su Vi Anh Duong c6 trén 25 nam cdng tac tai Trung tam Trong tai Qudc t& Viét Nam (VIAC)
va c6 nhiéu kinh nghiém hoat doéng trong linh vuc trong tai thuong mai, phap luat hop déng va
phap luat thuong mai quéc té. LS Duong da tham gia tich cuc vao cac hoat déng nhdm thuc day
su phat trién cdia phuong thic trong tai va cac phuong thuc giai quyét tranh chap thay thé (ADR)
tai Viét Nam. Bé&n canh do, v6i kinh nghiém chuyén sau, 6ng Duong ciing d& c6 nhiéu déng gop
cho qua trinh xay dung phap Iuat, dac biét 13 khung phap ly vé trong tai va ADR. Véi vai tro 13
Trong tai vién, LS Duong da tham gia giai quy&t nhiéu vu tranh chap lién quan dén céac linh vuc
mua ban hang hoa quéc té, bao hiém, xay dung, cho thué, v.v. véi tu cach |a déng Trong tai vién,
Trong tai vién duy nhat va Cha tich Hoi dong Trong tai.

Mr. Vu Anh Duong has over 25 years of experience at the Vietnam International Arbitration Centre
(VIAC) and possesses extensive expertise in the fields of commercial arbitration, contract law,
and international commercial law. He has been actively participating in various activities to
promote the development of arbitration and ADR in Vietnam. Besides, with his practical
experiences, Duong has been positively contributing to the law-making process, especially those
in the field of arbitration and ADRs. In the capacity of an arbitrator, Duong has served in
numerous arbitrations in different roles, either co-arbitrator, sole arbitration or presiding
arbitrator. His participation concerns diverse areas of dispute, including sales of goods,
construction, insurance, leasing, etc. as a co-arbitrator, sole arbitrator, and Chairman of the
Arbitral Tribunal.

Hiroyuki la luat su phu trach mang giai quyét tranh chép qudc té tai Nishimura & Asahi, dac biét
la tranh tung, trong tai, va hoa giai trong thuong mai quéc t&. Ong Hiroyuki cling gilr chic vu Phé
chu tich Hiép hoi Trong tai Nhat Ban, giam d6c Trung tdm Hoa gidi quéc té Nhat Ban (JIMC),
nguyén Pho Chu tich Uy ban Trong tai cia Phong Thuc hanh Phap Iy IBA va la Béng Cha tich cla
Uy ban Giai quy&t Tranh chap va Trong tai tai IPBA ti nam 2016 dén nam 2020. T nam 2013 dén
nadm 2016, 6ng tham gia giang day trong tai quéc t& tai Trutng Dai hoc Luat, Dai hoc Tokyo voi
tu cach 1a giao su thinh giang. Ong cling la thanh vién Toa trong tai (Court of Arbitration) tai
Trung tdm Trong tai Quéc té Singapore (SIAC) va Toa Trong tai Quéc té ICC.

Hiroyuki heads Nishimura & Asahi’s international dispute resolution practice. He specializes in
international commercial litigation, arbitration, and mediation. Hiroyuki serves as Vice President
of the Japan Association of Arbitrators and as Chief Director of the Japan International
Mediation Center in Kyoto, was Vice Chair of the Arbitration Committee of the IBA Legal Practice
Division, and was Co-Chair of the Dispute Resolution and Arbitration Committee at the IPBA from
2016 to 2020. From 2013 to 2016, he taught international arbitration and international dispute
resolution at the University of Tokyo, School of Law as a visiting professor. He is a member of
SIAC’s Cour of Arbitration, the International Court of Arbitration of ICC.
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Ls. NGUYEN MANH DUNG
Mr. NGUYEN MANH DZUNG

Pho Vién Trudng Vién Nghién cuu va
Dao tao Trong tai Qudc té Viet Nam
(VIART)thudc VIAC
Deputy Director of Vietnam Institute
of International Arbitration Research
and Training, a division of VIAC

Ong PHAN TRONG DAT
Mr. PHAN TRONG DAT

Quyén Giam déc, Trung tam Hoa giai Viét
Nam (VMC)thugc VIAC

Acting Director of the Vietnam Mediation
Center(VMC), a division of VIAC

Ong Nguy&n Manh Diing la Giam d&c Cong ty TNHH Phong ADR Viét Nam. Ong c6 hon 30 nam
kinh nghiém trong viéc giai quyét cac tranh chap hang hai, thuong mai va dau tu théng qua td
tung toa an va trong tai quéc té. Cac linh vuc chuyén moén clia éng Ding bao gom luat hang hai,
trong tai, giai quyét tranh chap & hoa giai, luat thusng mai, hop déng, bao hiém va tai bao hiém,
ludt quéc té, thuong mai qudc té, tranh tung va van tai. Hién éng la trong tai vién toan thai gian
va ghi danh la Trong tai vién trong danh sach tai mét sé trung tdm trong tai nhu VIAC, KCAB,
HIAC, SHAC va HKIAC. Ong la nguéi Viét Nam dau tién tré thanh thanh vién cta Toa Trong tai
Qudc t& ICC va Nhom Céng tac vé cac Phuong thac Giai quyét tranh chap Thay thé (ADR) & Trong
tai ctia ICC.

Mr Nguyen Manh Dzung is the Director of ADR Vietnam Chambers LLC. He has over 30 years of
experience settling maritime, commercial and investment disputes through domestic litigation
and international arbitration. His practice areas include admiralty and maritime law, arbitration,
dispute resolution & mediation, commercial law, contracts, insurance and reinsurance,
international law, international trade, litigation and transportation. He has become a full-time
arbitrator and is listed on various panels of arbitrators of VIAC, KCAB International, HIAC, SHAC
and HKIAC. He is the first Vietnamese Member of the ICC Court of International Arbitration and
ICC Taskforce on ADR and Arbitration.

Ong Phan Trong Dat da c6 gan mudi lam nam kinh nghiém thuc tién trong linh vuc trong tai va
hoa giai thuong mai va hién dang gilr chic vu Quyén Giam déc Trung tAm Hoa giai Viét Nam
(VMC) thuodc Trung tam Trong tai Qudc té Viét Nam (VIAC). Ong da lam viéc va phdi hop véi hang
trdm hoi dong trong tai trong cac vu viéc tai VIAC, déng théi khéng ngung tich Iy kién thuc va
hiéu biét thuc tién vé trong tai va hoa giai. Ong Phan Trong Dat ciing la mot dién gia chuyén
nghiép va gidng vién thinh gidng, tham gia cac hdi thdo, khoa dao tao do céc co sé dao tao phap
luat, Lién doan Luéat su Viét Nam, Phong thuong mai Hoa Ky (AmCham), Hiép hoi Ngan hang Viét
Nam (VNBA), Phong Thuong mai va Céng nghiép Viét Nam (VCCI)t6 chic.

Mr. Phan Trong Dat has more than ten years of experience in arbitration and mediation and has
been the Acting Director of the Vietnam Mediation Centre (VMC) - a division of the Vietnam
International Arbitration Centre. He has been working and coordinating with hundreds of arbitral
tribunals at VIAC, as well as relentlessly acquiring knowledge and practical insights about
arbitration and mediation. Mr. Phan Trong Dat is also a professional speaker and visiting lecturer,
giving speeches and lectures on arbitration and dispute resolution skills at seminars, training
courses hosted by legal education institutions, Vietnam Federation Bar, AmCham, Vietnam
Banks Association (VNBA), Vietnam Chamber of Commerce and Industry (VCCI).
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Ls. KAZUHIDE OHYA
Mr. KAZUHIDE OHYA
Luat su thanhvién

Cong ty Luat Nishimura&Asahi
Partner at Nishimura & Asahi

Ls. NGUYEN DUY LINH
Mr. NGUYEN DUY LINH

Luat su thanh vién
Cong ty Luat TNHH Qudc té Viet Nam
Partner of VILAF

Ong Kazuhide cé gan 20 nam kinh nghiém tu van phap ly cho nhiéu du an khac nhau, bao gém:
céac thuong vu M&A; Cac du &n phat trién co s6 ha tang, bao gdm d6 thj théng minh, céng trinh
dudng bo, dusng sét; cac du an lién quan dén tai nguyén tu nhién va nang lugng, bao gém cac du
an nang lugng tai tao; cac du an phat trién bat dong san, bao gdm nha & dan dung, thuong
mai/kho bai, van phong, khach san, toa nha phuc hop. Ong Kazuhide cling da tu van cho cac
cong ty dau tu nusc ngoai 6 Bong Nam A trong nhiéu linh vuc khac nhau nhu: lao ddng, thuong
mai qudc t&; an ninh thong tin; phap luat giao dich dién tl; xU ly khing hoang trong quan tri
doanh nghiép, va cac van dé phap ché tuan thi khac. Ong Kazuhide cling c¢é kinh nghiém trong
linh vuc dich vy, tai chinh, 6ng gilr chiic Pho Gidm déc Co quan Dich vu Tai chinh Nhat Ban tu
nam 2011 dén nam 2013. Ong t&t nghiép Dai hoc Kyoto (LL.B., 2003) va Truéng Bai hoc Luat, Dai
hoc Duke(LL.M., 2010).

Mr. Kazuhide has nearly 20 years of experences in providing legal advice on various projects
including the following: M&A deals; infrastructure development projects including smart city,
road, and railway; natural resources and energy projects including renewable energy projects;
real-estate development projects including residential housing, commercial/logistics, offices,
hospitality properties, complex buildings. Mr. Kazuhide has also advised foreign invested
companies in South East Asia in various areas, such as labor, trade, information security, digital
regulations, crisis management, and compliance. Mr. Ohya also has experience in the service
industry and finance, having served as Deputy Director of the Financial Services Agency of Japan
from 2011 to 2013. He graduated from Kyoto University (LL.B., 2003) and Duke University School of
Law(LL.M., 2010).

Ls. Nguy&n Duy Linh trg thanh luat su thanh vién tai Cong ty Luat VILAF ké tir ndm 2000, 6ng cé
kinh nghiém va chuyén mén sau trong tu van phap Iy trong linh vyc doanh nghiép, thuong mai va
gidi quyét tranh chap, dic biét vé xay dung, bao hiém, cho thué, van phong dai dién, luat hop
dong, phan phsi va cac van dé vé lao dong. Ong da thuc hién tu van cho cac nha dau tu va doanh
nghiép tai chinh nudc ngoai trong hoat dong tai cau trdc doanh nghiép cling nhu cac du an phat
trién co s8 ha tang. Ong cling dai dién khach hang tham gia tranh tung tai toa an va trong tai
trong nhiéu vu tranh chap co gia trj 16n. Ls. Nguyén Duy Linh cing la Trong tai vién tai Trung
tam Trong tai Qudc té VIet Nam (VIAC) va Hoa giai vién tai Trung tdm Hoa giai Viét Nam (VMC)
thudc VIAC.

Mr. Nguyen Duy Linh has been a Partner at VILAF since 2000 and has intensive experience in the
corporate, commercial and dispute resolution areas, including construction, insurance, leases,
representative offices, contract laws, trading, distribution, and employment matters. He has
assisted foreign investors and financiers in various corporate restructuring transactions and
infrastructure projects. He has represented clients in a number of landmark litigation and
arbitration cases. Linh is an arbitrator of the Vietnam International Arbitration Centre (VIAC) and
a Mediator of the Vietnam Mediation Centre (VMC), a division of VIAC.



DIENGIA

-

e oo e

SPEAKERS

Ls. LARS MARKERT
Mr. LARS MARKERT
Luat suthanhvién

Cong ty Luat Nishimura & Asahi
Partner at Nishimura & Asahi

Ls. LUONG VAN TRUNG
Mr. LUONG VAN TRUNG

Luat su Thanh vién Cong ty Luéat
Lexcomm Vietnam
Partner of Lexcomm Vietnam LLC

Ong Lars la luat su thanh vién tai Nishimura & Ashhi. V&i gan hai musi nam kinh nghiém lam viéc
trong Iinh vuc gidi quyét tranh chdp quoc té tai Tokyo, New York va Buc, 6ng da tu van cho
khach hang co hoat dong kinh doanh, dau tu tai Chau Au va Chau A vé cac tranh chap phuc tap
Xuyén bién gi6i, dam phan thuong mai va diéu tra ndi bo. Linh vuc chuyén mén cla éng tap trung
vao trong tai thuong mai va dau tu. Trong linh vuc trong tai, 6ng da tham gia hon 50 vu trong tai
quéc té dugc tién hanh theo cac quy tac trong tai cla cac t6 chic nhu ICC, DIS, SAC, NAI, ICDR,
KCAB, JCAA, SIAC va ICSID, cling nhu theo Quy tdc UNCITRAL trong vai tro la luat su tranh tung
va Trong tai vién.

Lars is a partner in Nishimura & Asahi’s international dispute resolution group. With almost
twenty years of experience working in Tokyo, New York, and Germany, he advises clients from
Europe and Asia on complex cross-border disputes, commercial negotiations, and internal
investigations. Lars’ practice is focused on commercial and investment arbitration. He has been
involved in more than 50 international arbitrations as counsel and arbitrator under the arbitration
rules of institutions such as the ICC, DIS, SAC, NAI, ICDR, KCAB, JCAA, SIAC, and ICSID, as well as
under the UNCITRAL Rules.

Luat su Luong Van Trung 14 thanh vién sang lap Lexcomm Vietnam LLC. Ong Trung c6 hon 23
nam kinh nghiém tu van phéap ly lién quan dén d4u tu nuéc ngoai, ching khoan va giao dich vén,
tai tro du an, dau tu tu nhan, thuong mai va doanh nghiép, 6 nd&m kinh nghiém trong linh vuc
kiém soat tuan thl hoat dong chung cla doanh nghiép va dau tu. Kinh nghiém 1am viéc cida 6ng
Trung tap trung vao cac mang dich vu thi trusng vén va tai chinh, doanh nghiép, mua ban & sap
nhap (M&A), bat dong san & xay dung va giai quyét tranh chap. Ong Trung la Trong tai vién cia
Trung tdm Trong tai Quéc TE& Viét Nam (VIAC), tap trung vao linh vuc d4u tu, tai chinh, xay dung &
bat dong san, doanh nghiép va thusng mai. Ong Trung da lam trong tai vién trong hon 65 vu
tranh chap tai VIAC. Ong Trung ciing 1a Trong tai vién tai Trung tdm Trong tai Quéc té Singapore
(SIAC)va Uy ban Trong tai Thuong mai va Kinh t& Qudc t& Trung Quéc (CIETAC).

Luong Van Trung is a Founding Partner of Lexcomm Vietnam LLC. Trung has over 23 years of
experience in legal practice related to foreign direct investment, securities and capital
transactions, project financing, private equity, commercial and corporate matters, and 6 years of
general and investment compliance. His experiences focus on the areas of capital markets and
finance, corporate and M&A transaction, real estate and construction, and dispute resolution.
Trung is an arbitrator at the Vietnam International Arbitration Centre (VIAC) with a particular
focus on investment, finance, real estate & construction, corporate and commercial matters. He
has acted as an arbitrator in over 65 cases at VIAC. He is also an Arbitrator at Singapore
International Arbitration Centre (SIAC) and China International Economic and Trade Arbitration
Commission (CIETAC).
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Ong NGUYEN NAM TRUNG
Mr. NGUYEN NAM TRUNG
Chu tich Hoi Phap luat Xay dung Viet Nam

(SCLVN), Giang vién Hop déng FIDIC
Chairman of SCLVN, FIDIC Certified Trainer

Ls. DIEP HOANG
Ms. DIEP HOANG
Luét suthanhvién

Cong ty Luat TNHH DILINH
Founding Partner of Dilinh Legal

Ls. LENET
Mr. LENET

Luat su Thanh vién
LNT & Partners
Partner at LNT & Partners

Nguy&n Nam Trung cé hon 20 nam kinh nghiém trong cac duy an xay dung céng nghiép. Ong
dugc FIDIC trao chung chi Giang vién chinh thic cho cac mau Hgp déng co ban va mau Hop dong
EPC/Chia khoa trao tay. Trung da c6 nhiéu kinh nghiém trong tai trong cac tranh chap xay dung
tai Trung tam Trong tai Quéc té Viet Nam. Ong ciing co chiing chi cac khoa dao tao vé Ban Phan
xU tranh chap dugc té chuc béi FIDIC va DRBF, va cé kinh nghiém trong vj tri Chi tich Ban Phan
x Tranh chap (DAB) cho mét du an dién. Ong cling la Ngusi phan xtr dugc FIDIC ching nhan, va
c6 kinh nghiém trong vi tri Cha tich va thanh vién Ban Phan xt Tranh chap (DAB).

Trung has more than 20 years of experiences in construction and power industries. He is FIDIC
Certified Trainer on Fundamental Contracts and Silver Book. Trung has experiences of
construction arbitration cases at Vietnam International Arbitration Centre (VIAC). Trung has also
been enlisted to the Panels of Arbitrator of AIAC/THAC/BDAC. He has been trained on Dispute
Boards in courses organized and certified by FIDIC Academy and DRBF, and has experience as
Chair of Dispute Adjudication Board (DAB) for a power project. Trung is FIDIC Certified
Adjudicator, and has experience as Chair and Member of Dispute Adjudication Board (DAB).

Ba Diép Hoang la thanh vién sang lap cua Dilinh Legal. Trudc khi thanh 1ap Dilinh legal, Ba Diép
lam luat su cdng su phu trach mang tai chinh ngan hang cho mot céng ty luat qudc té hang dau
tai thanh phé H6 Chi Minh. Ngoai chuy&n mén vé tai chinh va ngan hang, Ba Diép con co6 nhiéu
kinh nghiém trong linh vuc phap luat canh tranh, doanh nghiép va M&A, canh tranh. Ba Diép hién
dang 1a Thanh vién Hoi dong Quéc gia tai Viét Nam, Hiép hoi Luat su Lién Thai Binh Duong
(IPBA).

Diep is the founding Partner of Dilinh Legal. Before Dilinh Legal, Diep worked as a banking and
finance associate at the Ho Chi Minh City office of a top international law firm. In addition to her
banking and finance expertise, Diep has extensive experience in competition, corporate and
M&A. Diep serves as Jurisdictional Council Member of Vietnam in Inter-Pacific Bar Association.

Tién si Lé Nét 1a luat su thanh vién phu trach van phong Singapore ctia LNT & Partners. Ong
cling phu trach mang vé dich vu tai chinh, co sé ha tdng va nhém hanh nghé trong tai cdia céng
ty. Ong hién 1a trong tai vién tai Trung tdm Trong tai Quéc té Viét Nam (VIAC. Bdng thsi, 6ng
clng la trong tai vién tai Trung tdm Trong tai Qudc té Singapore (SIAC). Bén canh do, 6ng |a
thanh vién cuda Vién Trong tai Cong chung (ClArb) va la mot hoa giai vién dugc cong nhan baoi
Trung tdm Gidi quyét Tranh chap Hiéu qua (CEDR).

Le Net is the partner in charge of Singapore office of LNT & Partners. He is also in charge of
financial services, infrastructure and arbitration practice group of the firm. He is a panel
arbitrator at the Vietnam International Arbitration Centre (VIAC) where he has chaired or co-
arbitrated many leading cases, and also a panel arbitrator at Singapore International Arbitration
Centre (SIAC). He is also a member of Chartered Institute of Arbitrators (CIArb) and a CEDR
accredited mediator.
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VIAC

VIETNAM INTERNATIONAL ARBITRATION CENTRE

TRUNG TAM TRONG TAI
QUOC TE VIET NAM

Trung tdm Trong tai Qudc té Viét Nam (VIAC)
dugc thanh 1ap vao ndm 1993 theo Quyét dinh
cla Thu tuéng Chinh phd nuéc Céng hoa Xa hoi
Chu nghia Viét Nam, trén co s6 hop nhat Hoi
dong Trong tai Ngoai thuong (thanh lap nam
1963) va Hoi dong Trong tai Hang hai (thanh lap
nam 1964).

Theo quy dinh cla Phap Iénh Trong tai thucng
mai nam 2003, Luat Trong tai thuong mai nam
2010 va Diéu & hién hanh, VIAC la té chuc doc
lap. Phan quyét cla cac Hoi dong Trong tai
thudc VIAC la chung thAm va dudc cong nhan, thi
hanh tai Viét Nam va trén 170 qudc gia, ving lanh
thé trén thé gisi theo Cong udc vé Cong nhan va
thi hanh cac quyét dinh trong tai nuéc ngoai
(Coéng uéc New York 1958).

La té chuc trong tai, hoa gidi hang dau tai Viét
Nam va c6 uy tin quéc té, nhiing nam gan day,
VIAC d3 qiai quyét hang nghin vu tranh chép
trong nudéc va qudc té lién quan dén tat ca linh
vuc nhu mua ban hang hoéa, van tai, bdo hiém,
xay dung, tai chinh, ngan hang, dau tu va cac linh
vuc khac voi cac bén tranh chdp dén tu hiu hét
cac tinh thanh tai Viét Nam va cac quéc gia,
vung lanh thé la d6i tac kinh té thuong mai hang
dau cla Viét Nam. Trai qua gan ba thap ky hinh
thanh va phat trién, VIAC da khéng ngung 16n
manh, dem lai niém tin va la chd dya vé cong ly
cla cdng dong doanh nghiép trong nuéc va qudc
té.

VIETNAM INTERNATIONAL
ARBITRATION CENTRE

Vietnam International Arbitration Center (VIAC)
was established in 1993 of the Prime Minister of
the Socialist Republic of Vietnam on basis of the
merger of the Foreign Trade Arbitration Council
(established in 1963) and the Maritime Arbitration
Council(establishedin 1964).

According to the Ordinance on Commercial
Arbitration 2003, Law on Commercial Arbitration
2010, and The Applicable Charter, VIAC is an
independent organization. Arbitral  Awards
rendered by Arbitral Tribunals at VIAC are final
and enforceable within Vietnam and in over 170
countries and territories that are State members
of the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards(The New York Convention 1958).

As the leading Vietnamese arbitration &
mediation institution  with  international
credibility and, VIAC has administered thousands
of domestic and international disputes in various
fields of commerce, such as sale of goods,
logistics, insurance, construction, finance and
banking, joint venture projects, etc. with
involvement of businesses coming from almost
all provinces in Vietnam. Throughout three
decades of its operation, VIAC has been
spreading its wing as a reputable international
mediation and arbitration institution in Vietnam,
gaining trust and becoming the destination for
both domestic and international business
communities.



PON VI TO CHUC
CO-ORGANIZERS

| INTER-PACIFIC
IPBA

BAR ASSOCIATION

HIEP HOI LUAT SU
LIEN THAI BINH DUONG

Hiép hoi Luat su Thai Binh Ducng la moét hiép hoi
quéc té voi cac luat su hanh nghé trong linh vuc
kinh doanh va thudng mai cé maéi quan tam sau
séc dén Khu vuc Chau A - Thai Binh Ducng. IPBA
dugc thanh lap vao thang 4 nam 1991 tai mét Hoi
nghi t6 chic 6 Tokyo véi sutham du ctia hon 500
luat su tir cac qudc gia trong khu vuc Chau A -
Thai Binh Duong. K& tu do, hiép hoi da phat trién
tré thanh hiép hoi phap ly néi bat trong khu vuc
v6i s6 luong thanh vién tu khap noi trén thé gidi.
Hién nay IPBA dang cé hon 1.500 thanh vién tu
hon 65 khu vuc phap ly trén toan thé gidi.

Su phét trién cla IPBA dugc thuc day béi su téng
trudng vugt bac cla cac nén kinh t& chau A. Khi
cac doanh nghiép tai khu vuc nay ngay cang
tham gia sau hon vao nén kinh té khu vuc Chau A
- Thai Binh Ducng cing nhu nén kinh té toan cau,
ho c&n co su hé trg va husng dan phap ly chuyén
mon tu cac luat su & nuéc ho cldng nhu tu cac
luat su trong khu vuc. IPBA hudng téi muc tiéu
giup cac luat su kip thoi cap nhat cac quy dinh
phap luat vé kinh doanh thuong mai cing nhu
cac van dé lien quan khac co thé anh hudng dén
khach hang cula ho. Bac biét, IPBA giup xay dung
mang ludi két ndi hiu ich cho céac luat su thanh
vién cla Hiép hoi véi cong dong cac luat su trén
toan thé giéi cé cung su quan tdm ciing nhu
hanh nghé trong cac linh vuc co lién quan.

INTER-PACIFIC
BAR ASSOCIATION

The Inter-Pacific Bar Association is an
international association of business and
commercial lawyers who live in, or otherwise
have a strong interest in, the Asia-Pacific Region.
It was established in April 1991 at an organizing
conference held in Tokyo attended by more than
500 lawyers from countries within the Asia-
Pacific Region. Since then, it has grown to
become the preeminent legal association in this
Region, with membership drawn from throughout
the world, and currently has over 1,500 members
from over 65 jurisdictions worldwide.

The growth of the IPBA has been spurred by the
tremendous growth of the Asian economies. As
companies and businesses throughout this
region become more deeply involved in the Asia-
Pacific regional economy as well as in the global
economy, they require expert legal assistance
and guidance from lawyers in their home
countries as well as from lawyers throughout the
region and even beyond. The IPBA helps lawyers
to keep abreast of business and commercial legal
and related developments that affect their
clients. Equally important is that the IPBA
provides valuable opportunities for business and
commercial lawyers throughout the region to
network with lawyers of similar interests and
related fields of practice.
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Dispute resolution through
Arbitration & ADRS in the Asia-Pacific region:
Overview from the viewpoints of Japan

Hiroyuki Tezuka
Nishimura & Asahi (Gaikokuho Kyodo Jigyo)

DISPUTE RESOLUTION THROUGH ARBITRATION & ADRS IN THE ASIA-PACIFIC REGION
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

1

Recent trends and developments of international arbitration
in the Asia-Pacific region

Growing importance of arbitration and ADRs for enterprises in the region Slide 6

Developments of International Arbitration and ADRs in Japan Slide 11
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Recent trend

Asia-Pacific region

e The popularity of international arbitration in Asia continues to
rise
o SIAC handled 357 new case filings in 2022 — 88% were international
cases

o HKIAC handled a total of 515 cases in 2022 — 83.1% were international
cases

o SIAC ranked as the 2nd preferred arbitral institution in the world and
HKIAC ranked as the 3rd

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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Recent trends and de
“Asia-Pacific region

e Recent trends and developments in Vietnam
o The Law on Commercial Arbitration, based on the 2006 amended UNCITRAL
Model Law, has taken effect on 1 January 2011

o The covid-19 pandemic has accelerated the application of technology in
dispute resolution in Vietnam

o VIAC handled 292 new case filings in 2022 (8.15% increase from 2019) —
60% were international cases (including FDI)

o Practitioners in Vietnam keep making efforts to promote and improve ADR
methods

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Recenttrends and developments in Vietnam

292
274 270
In 2022, 292 new cases were filed and handled by
VIAC. This figures represents 8.15% in comparison with 221
that of 2021. Accordingly, in the period from 1993 to
2022, VIAC handled a total of 2513 cases which 179
domestic disputes accounted for 39.99% and disputes
with foreign elements accounted for 60.01% (including 144153151
disputes in which at least one party classified as 122
Foreign direct investment enterprise) 94

o T 2524 15 20 23 17 19 16 °) 24 3028

*VIAC Annual report 2022, page 11
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region

e Why is international arbitration becoming popular in the region?
o Confidentiality
o Expertise and impartiality
o Enforceability

m  Recognition and enforcement under the New York Convention

m  “Public order” as a ground for refusal of recognition and enforcement
o Flexibility

m Applicable law and language

m Representation by foreign lawyers

o No appellate proceedings, and prompt finality

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Growth of Mediation
o In the midst of increasing trends in the duration and costs of international
arbitration, the importance of utilizing mediation is actively discussed

o Various rules are being revised in international arbitration institutions to
promote the use of mediation in arbitration proceedings

o Inthe field of investment arbitration, in addition to ICSID Conciliation,
separate rules for ICSID mediation were established in 2022, providing a
mediation system that can be used even in cases not involving ICSID
member countries

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Singapore Convention on Mediation
o Aiming to establish a common legal framework, such as granting
enforceability, for the settlement agreement reached through
international commercial mediation
o Adopted at the United Nations General Assembly in Dec 2018, in effect
since Sept. 2020

m By December 2023, 56 countries signed, 12 countries ratified
o On 1 October 2023, Japan also ratified the Convention
m Enterinto force for Japan on 1 April 2024
m Japan adopts opt-in reservation : only applied to cases in which both parties agree on
enforceability based on the Convention or the new law for implementation thereof

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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region

e Kyoto International Mediation Center (JIMC-Kyoto)
o In November 2018, established as Japan's first specialized international
mediation center

o Located within Doshisha University in Kyoto and has facilities, including
the option to use facilities at Kodaiji Temple for mediation

o Panel of prominent international mediators from various countries

o Available for mediation under the rules of any arbitration or mediation
institution

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e On 28 April 2023, the following legislations were promulgated in
Japan
(1) Amended Arbitration Act

(2) Act for Implementation of the Singapore Convention on Mediation

(3) Amended Act on Promotion of Use of Alternative Dispute Resolution

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Amendments to the Arbitration Act of Japan
o  Will come into effect in Japan from 1 April 2024

o Updates based on the 2006 amendments to the UNCITRAL Model Law
and additional reforms to facilitate arbitration in Japan
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e Amendments to the Arbitration Act of Japan (Cont’d)
o New enforcement mechanism will be introduced : Payment of penalty
money may be ordered by courts for non-compliance with interim
measures of arbitral tribunals

o The enforceability of interim measures by arbitral tribunals is to be
introduced

o Anti-suit injunctions and evidence preservation orders may be issued by
arbitral tribunal as interim measures

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Amendments to the Arbitration Act of Japan (Cont’d)
o The Tokyo District Court and Osaka District Court will have special
concurrent jurisdiction over court cases relating to arbitration

o The courts may decide to dispense (fully or partially) with Japanese
translations of foreign language documents

o These amendments will make international arbitration in Japan more
accessible

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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~ Developmen:

e New Law to implement the Singapore Convention on Mediation
o A new law to implement the Singapore Convention on Mediation for
settlement agreements in international mediation, on the assumption that
Japan will sign it

o Will come into effect in Japan from the date on which the Singapore
Convention on Mediation takes effect (i.e., April 1, 2024)

o A settlement agreement reached in international mediation will become
enforceable in Japan upon an enforcement decision by a court

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e New Law to implement the Singapore Convention on Mediation
(Cont’d)
o The Tokyo District Court and Osaka District Court have special concurrent
jurisdiction over petitions for execution orders

o The applicant may be allowed to dispense (fully or partially) with a Japanese
translation of the settlement agreement and other requisite documents to be
submitted to the court, if the court finds it appropriate

o Extinguishment of “all” obligations in a settlement agreement due to grounds
such as performance of the obligations is one of the grounds for refusing
execution

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e New Law to implement the Singapore Convention on Mediation
(Cont’d)

o

Excluded cases:

Consumer, labor, and family disputes are excluded
Settlements reached in court procedures are excluded

m  Settlements approved by foreign courts, or reached in Japanese or foreign courts
procedures are excluded

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Amendments to the ADR Act for Settlement Agreements in

Domestic Mediation
o  Will come into effect in Japan from 1 April 2024

o Granting enforceability to settlement agreements reached through
certified dispute resolution procedures as specified in the ADR Act

o Aiming to facilitate domestic arbitration and enable parties to settle a
dispute more rapidly and effectively than court proceedings
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Thank you

Hiroyuki Tezuka
Partner
Nishimura & Asahi (Gaikokuho
Kyodo Jigyo)
+81 3 6250 6277
h.tezuka@nishimura.com
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VIETNAN: INTERNATIC
ARBITRATION CENTRE

DISPUTE RESOLUTION THROUGH ARBITRATION &
ADRS IN THE ASIA-PACIFIC REGION:
OVERVIEW FROM THE VIEWPOINTS OF VIETNAM

Nguyen Manh Dzung, MCIArb
Arbitrator| Vietnam International Arbitration Center (VIAC)

Deputy Director | Vietnam International Arbitration Research & Training (VIART) at VIAC
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Top 10 largest economies investing in Vietnam
1990 - 2022

Singapore

Nhét Ban

1. South Korean

2. Singapore

v Y g cuse 3. Japan
=y

- Quén déo Virgin thudc Anh
Ha Lan

Théi Lan
Malaysia
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Top 4 countries whose Foreign direct investment registered ,
in Vietnam as of 20 December 2023 VIETNAM'’s GDP 2023

4 3,77 Million USD
35
2,86 Million USD 430
' illion .
Billionusp | GDP
2.5
2
average
15
5.05% | growth
1 rate
0.5
Source: Ministry of Planning and Investment,
0 https://www.mpi.gov.vn/portal/Pages/2023-12-
29/Bao-cao-tinh-hinh-kinh-te--xa-hoi-quy-IV-va-nam-

Singapore China Hong Kong SAR Japan 2020vbfp.aspx

3,54 Million USD 3,41 Million USD

w
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The number of Arbitration and The number of arbitrators
Mediation Institution in Vietnam and mediators in Vietnam
1200
1000
50 1000
40 800
0 600
20 0
10 17 400
0 200 100
Arbitration Mediation I
Institutions Institutions 0
Arbitrators Mediators
B Domestic Institution H Foreign Institution
Source: Ministry of Justice, https://bttp.moj.gov.vn/qt/tintuc/Pages/thong-tin-trong-tai.aspx
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425 New Cases (including arbitration and mediation case)

270 mllllon USD isthe highest dispute amount

Real Estate, M&A and Business cooperation Top 3 types of dispute

China, Singapore, Japan Top 3 foreign users at VIAC (VIAC annual report 2022)

Sources: VIAC Report
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«» VIAC has adopted the IBA Guidelines on Conflicts of Interest in International Arbitration in its
Statement of Arbitrator

« VIAC has issued a Practice Note to incorporate modern case management tools such as POs, CMC,
and Timetables.

« VIAC is currently in the process of developing an online case management platform, expected to be
launched by the end of June 2024.

< Public consultation is ongoing for the amendment of VIAC Rules to adopt a confirmation
mechanism.

« Tailor-made services for smart contracts, B2C, and dispute board are being tested
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Vietham ADR

Week 2023

i & HoChiMinh City, Vietasm

VIETNAM ADR WEEK
hosted b VAS CROSSOVER VIART ARBITRATION ARBITRATOR SKILLS CAMP
co-hosted by 2023 TRAINING COURSES co-hosted by VIAC & USAID
VIAC and VBLC

Sources: VIAC
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4 MAIN POLICIES
included in The
Proposal amending
and supplementing
provisions of the
Commercial
Arbitration Law
2010:
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Meeting between the Supreme People's Court and VIAC FIRST CASE LAW SUPPORTED ARBITRATION

Case law No. 69/2023 /AL on confidentiality agreements
and non-competition to support arbitrability
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1/10/2021 - 30/09/2022

2023
Suspend
25% On-going
Suspend 7% Reject to set

27% aside

46%

Set aside Reject to Set aside
12%  ° set aside 20%
63% N
Reject to set aside Set aside Suspend

Reject to set aside « Set aside - Suspend - On-going

Sources: D6 Qudc Pat, Chief Judge of the Economic Court in Ho Chi Minh City, at the Legal Knowledge Training Workshop for
arbitrators and mediators organized by the Department of Justice - Ho Chi Minh City Commercial Arbitration Association (HCCAA).
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Request for the
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14% 70

60

50
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Award 20

rendered

86% 10

The percentage of arbitral awards

requested to set aside by parties from 2021-2023 0

2022 2023

Sources: Pham Thi Hang, Supreme Court, Recognition and Enforcement of arbitral
award Seminar hosted by AmCham & IPBA, 10 January 2024

Setting aside W Reject to set aside

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

0.0

In March 2021, VMC officially launched the online mediation platform
MedUp

Arbitration - Mediation - Arbitration (Arb - Med - Arb) is provided
by VIAC - VMC.

New additional services such as DAB, Expert Opinion, Adjudication, etc.
Increasing number of mediation service providers and mediators

*
0.0

* *
0.0 0.0
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1. The arbitration infrastructure is modernizing towards the UNCITRAL model law’s standards.

2. The development of international commercial arbitration such as Emergency arbitrator, Expedited
procedures, Early dismissal, etc. will be adopted in Vietnam.

3. Training and research on international arbitration show signs of improvement, creating a premise for the
development of arbitration in Vietnam to reach a higher level.

4. The different forms of ADR will be considered as business tools for conflict management of early stage of
dispute resolution.

5. Policy & Law makers, Service providers, DR Neutrals, Legal counsels shall be changed in line with
market demands.
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1. 2020, REPORT ON ASSESSMENT, COMPARISON OF THE VIETNAMESE LAW AND THE UNCITRAL MODEL LAW REGARDING
THE RECOGNITION AND ENFORCEMENT OF ARBITRATION AWARDS AND RECOMMENDATIONS ON APPLYING THE
UNCITRAL MODEL LAW IN VIET NAM,
https://www.academia.edu/67309769/REPORT ON_ASSESSMENT_COMPARISON_OF THE VIETNAMESE LAW_AND THE U
NCITRAL MODEL_LAW REGARDING THE RECOGNITION _AND_ENFORCEMENT OF ARBITRATION AWARDS AND_RECOMM
ENDATIONS_ON_APPLYING THE UNCITRAL MODEL LAW_IN_VIET NAM

2. The Ministry of Justice and UNDP, Report on Vietnam'’s possibility to accede to the United Nations Convention on
International Settlement Agreements resulting from Mediation (2021),
https://www.academia.edu/57391575/Report_on_the_Singapore_Convention_on_Mediation

3. ICC, Facilitating settlement in international arbitration, Vietnamese translation
https://www.academia.edu/111388297 /Thiic_ddy_Thwong_lwgng_Hoa_gidi_trong Tr%E1%BB%8Dng_tai_qudc_té_ICC_facili
tating_settlement_in_international_arbitration

4. ICC, Effective Conflict Management, https://www.academia.edu/104249380/ICC Effective Conflict Management

5. 7 topics of VAS Crossover 2023 can be seen at https://www.youtube.com/@adrvietnamchambers649
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Vietnam Institute for Arbitration Research and Training (VIART)
6th Floor, VCCI Tower, No.9 Dao Duy Anh St., Dong Da Dist., Hanoi, Vietnam

Tel: 024 35744001 - 024 3574 6916

Fax: 024 3 574 3001

Email: info@viart.org.vn
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Graduated Kyoto University (LL.B.)

2004 Admitted to the Attorney at Law in Japan

2004-2009 Associate in a Japanese Law Firm

2010 Duke University School of Law (LL.M.)

2010-2011 Kelvin Chia Partnership, Singapore

2011-2013 Deputy Director, Corporate Accounting and Disclosure Division, FSA of
Japan

2013- Nishimura & Asabhi, Vietham (registered as a foreign attorney in Vietnam)

Kazuhide has a wealth of experience advising on foreign investments into Vietnam in a broad
range of areas, including energy (including renewable energy projects) infrastructure and oil &
gas, M&A, joint ventures and general corporate matters. His expertise also includes banking &

Kazuhide Ohya finance, real estate/urban development, compliance and labor.

Partner

Tokyo Hanoi / HCMC
Phone: 093-877-9125 (Vietnam) Recent Major Cases:

+81-70-3857-9160 (Japan) Investment Participation in an Offshore Wind Power Business in Taiwan (2022)
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|. Trends and Regulatory Hot Topics in Asian M&A Market
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Market |

e Vietnam
o M&A deal amountin 2022 was the lowest in the past 5 years; and numbers Jan-
Oct 2023 showed 23% decline from 2022 (Vietham M&A Forum 2023 on
November 28, 2023)
o However, statistics revealed strong recovery in the last quarter (FIA):
m Total FDI (approved) amount increased 32% than last year, the highest amount in 2020s
m Capital injection and acquisition (including M&A) also increased 65.7%
o Regulatory hot topics in Vietnam
m PDPVIII (Decision 500/QD-TTg in May 2023)
m PDPD (Decree 13/2023/ND-CP in effect in July 2023)
m  New LoRH and LoREB (passed congress in December 2023)
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e Other Asian Countries
o Japan
m Forecasted to reach 1000 deals since 2007
m  More than USD10Billion Deals (Nippon Steel-US Steel, JIP-Toshiba)
m  Tokyo Stock Exchange issued “Action to Implement Management that is Conscious of
Cost of Capital and Stock Price” (March 2023) with a strong message that companies
with a price-to-book ratio (PBR) below one need to show improvement.
m  METI published “Guidelines for Corporate Takeovers —Enhancing Corporate Value and
Securing Shareholders’ Interests —” (August 2023)
o China
m  M&A deal amount is expected to decline for 3 year in row.
m US-China decoupling, amended Counter-espionage Law
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e Other Asian Countries
o Taiwan
m Strict enforcement of Foreign Investment Approval (incl. declaration of mainland China
investor or not)
m  World’s largest offshore wind market in the next 10 years
o Singapore
m Foreign investments poured into real estate market in Singapore with US-China
decoupling, and Singapore government introduced Additional Buyer's Stamp Duty on
real estate transactions
m  More than USD2.1B money laundering case
o Philippines
m Relaxation of restrictions on public service, renewable energy, retail business, etc. and
foreign investments including M&A is gaining momentum.
m Limited local procurement is one of weak points compared to other SEA countries
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e Other Asian Countries
o Thailand
m Thailand is ranked 35th worldwide and 4th in ASEAN in terms of the number of M&A
transactions for the period of August 2022 to August 2023.
m Deal numbers and volumes in the second quarter of 2023 slightly increased compared to
previous term and the same term in last year.
m The leading industries being (i) Energy and Natural Resource, (ii) Real Estate and (iii)
Infrastructure & Construction, amounting to 84 percent of the total value
o Indonesia
m Investment realization of 2023 was around USD90.3 million (14% increase from 2022
USD80.56 million) and the Indonesian government sets an investment target of around
USD106.5 million in 2024.
m Top 5 most targeted investment sectors are: (1) basic metal, metal goods, machineries, and
equipment; (2) mining; (3) transportation, warehousing, and telecommunication; (4) chemical
and pharmaceutical industry; and (5) real estate, industrial estate, and office.
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e Other Asian Countries
o India
m  GDP growth 7.2% in 2022, 7.8% in the first half of 2023
m 1.43 Billion population (surpass China, world’ No. 1)
m Prior approval required for the investments from China
m  Amendment of Competition Act, newly introduced Digital Personal Data Protection Act,
to protect biggest size of nations’ personal data
m Dysfunctional court system, administrative execution (especially tax); in World Bank’s
East of Doing Business Ranking 2020, India is ranked 63 (Singapore is 2, Vietham 70,
Indonesia 73)
o Malaysia
m  GDP growth in 2022 was 8.7%, highest in SEA, but it will be around 4% in 2023.
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lI. Trends in Cross-border Infrastructure Projects
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e Increasing importance of SDGs related obligations

o Recent standard bidding documents of Multilateral Development Banks adopted
FIDIC 2017 and provide detailed SDGs related obligations.

o Not only in the projects involving those development banks, but also in some
purely private invested infrastructure development projects, certain SDGs related
obligations were provided.

o SDGs related obligations include:

m Obligation to submit Environmental and Social Management Plan,
Environmental and Social Metrics for Progress Reports, Environmental and
Social Performance Security (1~3% of contract price)

m Obligation to protect health and safety of workers and local communities

m Prohibition of exual Exploitation and Abuse, Child labor, etc.

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Collaborative contract

o Traditional EPC/construction contracts clearly provide the responsibilities of
employers and contractors, on the assumption that each will pursue its own
benefit.

o ldea of collaborative contract is to force employers and contractors to cooperate or
give incentives to cooperate, and to change their relationships from adversary
relations to cooperative relations.

o Such ideas are adopted in public works in England, US, Australia, Hong Kong, etc.
and recently in Singapore (Option Module E (Collaborative Contracting) of Public
Sector Standard Conditions of Contract (PSSCOC)).

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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® Examples of collaborative contract clauses (Option Module E of PSSCOC as examples):

o The Contractor and the Employer shall act in accordance with, and shall ensure that their
agents and representatives act in accordance with this Contract.

o The Employer may stipulate in the Appendix, targets for the Contractor to achieve, and the
corresponding bonus that will be paid to the Contractor upon the achievement of the
stipulated targets (the “Key Performance Incentives”).

o As soon as either the Contractor or the Superintending Officer becomes aware of any matter
which may:

1. lead to an increase in the Contract Sum;

2. resultin a delay to the Time or Times for Completion;

3. have an adverse impact on the performance of the Works; or

4. have an adverse impact on the achievement of the Key Performance Incentive(s),
then the party concerned must give an early notice to the other party.
The objective of an early notice meeting is for all attendees to work together in a spirit of
mutual trust and cooperation and to consider how to avoid or mitigate the adverse effects of
the matters in the Early Notification Register. Attendees are to explore possible solutions to the
problem and decide on the actions that each party will take.
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e POST-COVID - EPC and Supply Contracts Evolve

o COVID-19 and Ukraine situation invited unexpected supply chain disruption and cost
increase.

o Move from assumption of stable supply chains to supply chain resilience. Provisions to
mitigate, e.g., permit alternative suppliers, localized sourcing and risk-sharing. Greater
focus on maintaining higher inventory levels to ensure supply continuity during
disruptions.

o Greater focus on clearer definition of events (e.g., pandemics) that can trigger cost
adjustments or variations; mechanisms to address who bears additional costs (without
pricing mechanisms, contractors need to bear the increased costs). FIDIC, NEC4
(OPTION X1) adopts formula using price indexes, but not easy. Need to consider huge
material/plant to make outside of fixed price and negotiate later or cost-plus method.
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Trends in Crass:border Infrastrlic

e POST-COVID — EPC and Supply Contracts Evolve (contn’)
o Force Majeure clauses events have become more specific, e.g., including
pandemics, lockdowns, and government quarantine measures. Requirements for,
and consequences of, invoking FM clauses more detailed.

e Trends in Vietham
o Power EPCs (Investment demand: About USD 234,5 billion) and Road Transport
EPCs (Investment demand: About USD 118,2 billion) are expected to invite the
largest capitals in EPC Market in the period from 2020 to 2040
o Interpretation of international construction contract forms is still unclear in Vietham
o Delayed site clearance , delayed administrative procedure, delayed, delayed...
o Dispute issues.
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e Two major drivers for M&A arbitrations in recent times

o Disruption to the global financial markets created by the coronavirus
(COVID-19) pandemic

o Instability of prices in energy and commodity prices cause by regional
armed conflicts and ensuing sanctions, disrupting supply chains

o Produces a further surge in post-M&A arbitrations with buyers looking for
ways to exit or renegotiate deals

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Deal exits

Technically not post-M&A disputes

o

o Issue of binding force of MoUs, Lols (MAC/hardship clauses, break fees)
o Culpain contrahendo doctrine

o Problem of quantification of damages
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e Typical disputes drivers in post-M&A deals (1)

Representation & warranties in Share Purchase Agreements (SPAS)

o

o Liability caps (total, per breach) and de minimis thresholds
o Fraud claims to overcome caps or rescind transaction (belated exit)

o Significant evidentiary hurdles to fraud, but also jurisdictional differences
(e.g. recklessness as fraud/attribution of knowledge)

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Typical disputes drivers in post-M&A deals (2)

o Impact of current volatility for period between signing and closing

o Earn-out and price-adjustment mechanisms possibly not sufficiently
defined to ensure fair risk allocation between buyer and seller in case of
unforeseen market disruptions, impacting

m application of accounting principles

m the correctness of accounts
m calculation of relevant periods of assessments
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e Growing popularity of Warranty & Indemnity insurance

o WA&I insurance attractive because it permits to externalize the risk
associated with giving/receiving representations and warranties

o Causes host of new issues:
m Dispute against (multiple) insurer(s) under W&l policy (instead of against seller under
SPA) — “insurance tower”
Consolidated proceedings against insurer(s) and seller?
Insurer less knowledgeable/with less info access than seller
Unaligned interests between insurers and seller (e.g. settlement)

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Similar dispute drivers for infrastructure projects as for M&A, but
dealt with slightly differently

o Disruption to the global financial markets created by the coronavirus
(COVID-19) pandemic -> now epidemics often incorporated into form
contracts

o Sanctions ensuing from regional armed conflicts -> sanctions not yet
common arsenal of force majeure language (while war is)
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e Spotlight sanctions (1):

o Import prices relevant for projects increased drastically worldwide,
affecting logistics and value of certain currencies

o Force majeure:
m Clauses often require a party to be ‘prevented’ from performing its obligations. Sanctions
may make performance difficult, but not prevent it, particularly where the project is not in
a directly affected country and the impact of sanctions is on logistics, material supply or
costs.
= National laws often equally ill-suited to capture sanctions effects

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e Spotlight sanctions (2):

o Doctrine of frustration (common law)
m Contract has become impossible, illegal or drastically different to perform from the
original agreement
m High bar to overcome for parties seeking to claim frustration
m  Generally not extended to situations of impracticability, where performance could only be
rendered with extreme and unreasonable difficulty, expense, injury or losses

o Change of circumstances (civil law)
= Will depend whose sphere of risks sanctions fall into. In case of fixed-price engineering,
procurement and construction contract models, risk may be seen with contractor

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
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e

~ Dispute Trends

e Spotlight sanctions (3):

o Current approaches insufficient and bound to lead to disputes

o Include Material adverse change (MAC) clauses in form contracts?
m Applies in case of material impact on the project caused which may fall short of
preventing performance
Allows to agree on collaborative risk sharing mechanism if MAC clause is triggered
May be better to have the contractor price for sanctions risk in contracts

m [solution suggested in The Asia-Pacific Arbitration Review 2023]
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e Spotlight sanctions (3):

o Include Material adverse change (MAC) clauses in form contract?

m Applies in case of material impact on the project caused which may fall short of
preventing performance
Allows to agree on collaborative risk sharing mechanism if MAC clause is triggered
May be better to have the contractor price for sanctions risk in contracts

m [solution suggested in The Asia-Pacific Arbitration Review 2023]
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e Other dispute trends

o Use of DAB still burdensome/opportunity to stall
m E.g. FIDIC provides for 2-tier disputes resolution mechanism: (1) DAB (2) arbitration
DAB members need to be agreed. In case of disagreement, FIDIC needs to appoint
DAB members need to enter engagement letter. Unilateral refusal by a party hard to overcome
Unilateral refusal to pay advances — places 100% initial burden on applicant
DAB decision not enforceable
Possibility to issue notice of dissatisfaction (or do nothing and force winning party to issue
notice of dissatisfaction to obtain award)

o Can be problematic if applicable law foresees short statute of limitations and
triggering moment is unclear
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AGENDA

A. Opportunities in Resolving Cross-border Disputes

* Improvement in the legal system
» Recent development on using ADR methods in Vietnam
» Improvement in economic and diplomatic relation with foreign

countries

B. Challenges in Resolving Cross-border Disputes
Legal Barriers:
« Difference in legal concepts

» Inconsistency in the interpretation and application of the laws

» Reality of foreign arbitral awards/foreign judgements being
recognized for enforcement in Vietnam
« Difficulties in enforcing awards/judgements in Vietnam

» Anincrease in investor-state disputes
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Vietnam - a safe
destination for
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a turbulent world

Vietnam upgraded its
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During first 8 months of
2023, Japan was in
three nations investing in
Vietnam, with
registered capital of 2.58
billion USD
Till 20 Dec 2023, the
registered FDI capital
into Vietnam in 2023
was 36.61 billion USD
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A. OPPORTUNITIES
IN RESOLVING
CROSS-BORDER
DISPUTES

1. IMPROVEMENT IN THE LEGAL SYSTEM TO MAKE IT MORE COMPREHENSIVE AND
CLOSER TO THE INTERNATIONAL STANDARDS

Introducing a new Arbitration Commercial Law, which is closer to Model Law and
hopefully creates a more arbitration-friendly environment;

Promoting mediation e.g., Decree 22/2017 on commercial mediation;

Adopting a new arbitration rules of VIAC, the largest arbitration center.
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2. RECENT DEVELOPMENT ON USING ADR METHODS IN VIETNAM
. Until December 2023, Vietnam has more than 40 commercial arbitration centers;

. Number of lawyers, judges and other legal professionals who are familiar with common-law
system and ADR methods has been considerably increased; They have more experience in
resolving cross-border disputes [1 Helping the cross-border dispute resolution more

effectively

. In 2013, VIAC handled 94 cases, but in 2022 this number was 292 case - three-time fold;

. In 2022, China, Singapore and Japan were top 3 countries having investors settling disputes
via VIAC.

Apart from court system, ADR becomes an important and common dispute-resolution method,
helping resolving cross-border disputes more effectively.

3. IMPROVEMENT IN ECONOMIC AND DIPLOMATIC RELATIONSHIPS WITH FOREIGN

COUNTRIES
. 67 BITs, 50 of which are currently in force;
. 27 regional trade agreements, framework agreements or other agreements;
. Vietnam and Japan: 2003 Agreement for liberalization, promotion and investment, 2008 Vietnam-

Japan Economic Partnership Agreement (VJEPA), CTTP.
- Creating legal framework for foreign investment and resolution of cross-border disputes

. In November 2023, Vietnam and Japan upgraded the diplomatic tie to “Comprehensive Strategic
Partnership”

» Helping to resolve cross-border disputes via diplomatic channel
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B. CHALLENGES
IN RESOLVING

CROSS-BORDER
DISPUTES

1. DIFFERENCE IN LEGAL CONCEPTS

a. Liquidated/predetermined damages vs Principles on compensation for damages
under the laws of Vietnam:

Example 1 - Decision 10/2020/KDTM-GDT dated 14 August 2020: The dispute between Yen
Sao Sai Gon and Yen Viet concerned the distribution agreement under which the parties
predetermined the damages (i.e., 10 billion VND). The Supreme Court held that the Plaintiff must
prove the satisfaction of statutory elements under Article 303 of 2005 Commercial Code including
its actual damages though the parties pre-agreed about the damages.

=) No regulation on liquidated/predetermined damages under the laws of Vietham. The Viethamese
courts may not recognize it in practice.
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Application of FIDIC Contracts in the infrastructure projects using state
capital e.g., ODA

When using the standard forms of construction contracts e.g., FIDIC Contract, the parties must
consider and amend the contents of construction contracts for the purpose of consistency with
the law of Vietnam (Article 54.3 of Decree 37/2015).

Some inconsistences between provisions of FIDIC Contract and those of Viethamese laws:

= Limitation on penalties: 8% value of violated obligation (Art. 301 of 2005 Commercial
Code)/12% value of violated obligations for construction projects using state capital (Art.
146, 2014 Construction Law) vs No regulation on this issue in FIDIC Contracts

11

- Procedure and timeline for finalization (quyét toan) and liguidation (thanh 1y) of

contracts: For construction projects using state capital, statutory timeline for liquidation
and finalization are 45 days (maximum 90 days for large projects) and 60 days
(maximum 120 days for large projects), respectively vs No regulation on this issue under
FIDIC Contract.

This statutory timeline causes difficulties for parties to comply with, especially with large
scale/complex projects.

- Variation order and requirement on signing contractual amendments: Employers

may consider variation as an amendment to the contract and require the Contractors to
sign the appendix before getting paid. This is not consistent with FIDIC Contract, causing
disputes.

12
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INCONSISTENCY IN INTERPRETATION AND APPLICATION OF THE LAWS
“Fundamental principles of Viethamese laws”, what does it really means?

Violation against “fundamental principles of Viethamese laws” is one of the most common
grounds to reject the recognition.

The concept is broadly defined, causing much uncertainty.

Example 2 - Decision 1768/QD-PQTT dated 10 June 2020 & Decision No. 12/2023/QD-
PQTT dated 4 July 2023: The court held that the arbitral tribunal’'s acceptance of the power of
attorney that was not legalized contravenes the fundamental principles of Viethamese law.

13

Exclusive jurisdiction of Viethamese courts over disputes relating to rights over real
estate in Vietnam

Article 470.1.a) of 2015 Civil Procedure Code, civil cases relating to rights over real estates in
Vietnam fall under the exclusive jurisdiction of Viethamese courts.

Civil cases relating to rights over real estate — what does it means? Will it extend to other
rights e.qg., those to transfer shares in real estate company?

Example 3 - Decision 28/2020/QDKDTM-PT of High People’s Court in Ho Chi Minh: The
court concluded that the dispute on the capital contribution transfer in a company owning land
parcel and buildings is the one relating to rights over real estate, making it fall under the
exclusive jurisdiction of Viethamese courts.

14
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REALITY OF FOREIGN ARBITRAL AWARDS/FOREIGN JUDGEMENTS BEING
RECOGNIZED FOR ENFORCEMENT IN VIETNAM

Based on database of MOJ, from 1 January 2012 to September 30, 2019: There were 26
decisions/judgments of foreign courts and 83 foreign arbitral awards, being requested for
recognition for enforcement in Vietnam:

Foreign courts' judgments Foreign arbitral awards

N\

= Recognized = Rejected = Suspended = Recognized = Rejected = Suspended

15

4.

REALITY OF FOREIGN ARBITRAL AWARDS/FOREIGN JUDGEMENTS BEING
RECOGNIZED FOR ENFORCEMENT IN VIETNAM (CONTINUED)

Based upon the MOJ databases, top three common grounds to reject the recognition include:

27

m Improper service of documents

Recognition will violate basis
principles of Vietnam laws

Times

10

m Lack of authority for signing
6 arbitration agreement or

Incompliance with signing
formalities

16
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4. DIFFICULTIES IN ENFORCING AWARDS AND JUDGEMENTS IN VIETNAM

. Civil judgements/Awards pending for enforcement are high. According to Annual Report 2023
of General Department of Civil Judgement Enforcement, there were 932.541 cases in 2023 of
which only 575.667 cases (around 61%) were enforced.

. Lacking specific guidance on cases having foreign elements e.g., guidance on sending
enforcement docs to parties in foreign countries, making the enforcement process delayed.

17

5. RISKS IN INCREASING DISPUTES BETWEEN VIETNAMESE GOVERNMENT AND
FOREIGN INVESTORS

. Since 2004, Vietnam has recorded 11 known ISDS cases, including 05 pending cases with
investors from the United Kingdom, the Republic of Korea, China and the United States.

18
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Thank you

Nguyen Duy Linh
E: linh@vilaf.com.vn
W: www.vilaf.com.vn

Tel: (84-24) 3934 8530
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PROPER PLAINTIFF RULE AND NO-
REFLECTIVE LOSS PRINCIPLE UNDER
THE LAW OF VIETNAM

Some Questionable/Controversial Claims in M&A Dispute
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Controversial Claims i M&A

Some Common Ottestionalle/

* Buyer (Shareholder) claims for damages due to the diminution of share value in the company as a
result of breaches of manager’s duties by a Manager/Director and Shareholder (Seller) in the company
under Company’s Charter and Law on Enterprise

* Buyer (Shareholder) claims for damages due to the diminution of share value in the company as a
result of breaches of shareholder's duties by a Manager/ Director and Shareholder (Seller) in the
company under Shareholder Agreement (contractual duties are similar to statutory duties)

* Buyer (Shareholder) claims for damages due to the diminution of share value in the company as a
result of breaches of seller's duties by a Manager/Director and Shareholder (Seller) in the company
under Share Purchase Agreement

* Buyer (Shareholder) claims for damages to the Company to be paid directly to the Buyers
(Shareholders) in proportionate with its share portion due to the breaches of manager’s duties by a
Director and Shareholder (Seller) in the company under Company’s Charter, Law on Enterprise, Share
Purchase Agreement and Shareholder Agreement on the ground the Company’s zero value or
technical bankruptcy status

Dispute resolution through arbitration & ADRS in the asia-pacific region

JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL
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INTER PACIFIC:

% Can the Buyer/Shareholder OR the Company be the party injured directly by the
breach(es) by the the Seller being also Manager/Director/Shareholder?

2
%

Can fiduciary duties of a Shareholder toward another Shareholder under SHA be given
priority over Manager or Director’s duties of the former towards the Company under
Law or Charter OR can they be of equal priority?

2
%

Can the diminution of share value be a loss reflecting or mirroring the Company’s
loss? Direct or Indirect?

o
*»*

Can arevaluation of the share value reflecting the Company’s loss be an Actual Loss?

o
*»*

Can the Buyer/Shareholder be the proper Claimant (Plaintiff)?

2
%

Why can a Shareholder make a derivative claim (on behalf of and for the interest of the
Company)?

Dispute resolution through arbitration & ADRS in the asia-pacific region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

INTER PACIFIC:

————

Proper Plaintiff Rul

Foss v Harbottle (1843) 67 ER 189

* Proper Plaintiff Rule: A wrong done to the company may be vindicated by
the company alone (the proper plaintiff for a wrong done to a company, is

the company itself).

* Implication: No reflective loss (a diminution in the value of his or her
shares in circumstances where the diminution arises because the

company has suffered an actionable loss)

Dispute resolution through arbitration & ADRS in the asia-pacific region
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Prudential Assurance v Newman Industries [1982] Ch. 204.

* “The elementary principle that A cannot, as a general rule, bring an action against B to
recover damages or secure other relief on behalf of C for an injury done by B to C".

* “The rule is the consequence of the fact that a corporation is a separate legal entity.
Other consequences are limited liability and limited rights. The company is liable for its
contracts and torts; the shareholder has no such liability. The company acquires causes
of action for breaches of contract and for torts which damage the company. No cause of
action vests in the shareholder.”

Dispute resolution through arbitration & ADRS in the asia-pacific region
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Prudential Assurance v Newman Industries [1982] Ch. 204.

"But what [a shareholder] cannot do is to recover damages merely because the company in
which he is interested has suffered damage. He cannot recover a sum equal to the
diminution in the market value of his shares, or equal to the likely diminution in dividend,
because such a 'loss' is merely a reflection of the loss suffered by the company. The
shareholder does not suffer any personal loss. His only 'loss' is through the company, in the
diminution in the value of the net assets of the company ..."

Dispute resolution through arbitration & ADRS in the asia-pacific region
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INTER-PACIFIC.
BAR ASSOCIATION

" Derivative Claims Ty

Derivative claim is an exception to Proper Plaintiff Rule where a shareholder can sue on behalf of
the Company when the Company (proper plaintiff) does not want or cannot make the claim by itself.

Companies Act 2006 (CA 2006)

¢ Section 260 CA 2006: a cause of action arising from an actual or proposed act or omission involving

negligence, default, breach of duty or breach of trust by a director.

Derivative claim must be permitted by the Court to be brought based on the following considerations:
Whether the member is acting in good faith in seeking to continue the claim?

continuing the claim?

Whether the company has decided not to pursue the claim?

company.

S KK LKL

Any evidence as to the views of other shareholders who have a personal interest, either directly or indirect
in the matter.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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A person acting in accordance with a duty to promote the success of the company would attach to

Whether the act or omission could be pursued by the member in his own right rather than on behalf of the

ly

OECD Working Papers (Gaukrodger, D. (2014), “Investment Treaties and
Shareholder Claims: Analysis of Treaty Practice”, OECD Working Papers on
International Investment, 2014/03, OECD Publishing):

e “Advanced systems of domestic corporate law generally apply a “no reflective loss”
principle to shareholder claims. Shareholder claims are permitted for direct injury to
shareholder rights (such as voting rights). But shareholders generally cannot bring
claims for reflective loss incurred as a result of injury to "their" company (such as loss
in value of shares). Only the directly-injured company can claim.”

Dispute resolution through arbitration & ADRS in the asia-pacific region
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Vire

Cl

Companies Act:

* Minority shareholders who hold at least the following percentages of shares can file a
derivative suit against directors and other officers of wholly owned subsidiaries on behalf of
an ultimate wholly owning parent stock company (Article 847-3)

* Companies Act: If a shareholder activist reasonably believes that the company has been
prejudiced by a director's failure to perform their duties, it can file a derivative action on the

company's behalf (Article 847)

e If a director causes damage to the company by failing to perform their duties, and unless
they can prove the absence of willful misconduct or negligence on their part, that director
will be personally liable to compensate the company for the damage caused.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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"No Reflective'Loss &>DQI:_,Il\“/at|VJe,‘C|aIm$ -

Law on Enterprises 2020:

* Article 140.2: If BOD fails to convene such GMS, the President and members of BOD shall pay
compensation for the damage to the company.”,

* Article 140.3: If the Board of Controllers fails to convene the GMS, it shall pay compensation for
the damage to the company,

* Article 153.4: In case a resolution or decision is ratified by BOD against regulations of law or a
resolution of the GMS or the company’s charter and causes damage to the company, the
members that vote for the ratification of such resolution or decision shall be jointly responsible for
it and pay compensation for the company.

* Article 157.5: The President of BOD shall convene the meeting within 07 working days from the
day on which the request mentioned in Clause 3 of this Article is received. Otherwise, he/she shall
be responsible for the damage to the company and the requesting person is entitled to
convene the meeting of BOD.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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Law on Enterprises 2020:

* Article 162.4: The Director/General Director shall manage the company’s everyday business in
accordance with law, the company’s charter, his/her employment contract with the company,
resolutions and decisions of the BOD. Otherwise, the Director/General Director shall be legally
responsible for and pay damages to the company.

* Article 165.1: Manager’s duties: (1) Comply with Laws, Company’s Charter and BOD
Resolutions, (2) Act in an honest and prudent manner to serve the best and lawful interests of
the company, (3) Be loyal to the company’s interests, (4) Disclosure of conflict of interests.

* Article 165.2: The member of the BOD, Director/General Director or executive that violates
Manager’s duties Article 165.1 shall be personally or jointly responsible for the loss, return the
benefits received and pay damages to the company and the third parties.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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Law on Enterprises 2020:

* Article 166.1: A shareholder or group of shareholders that holds at least 01% of the total
ordinary shares may, in their own names or in the company’s name, file lawsuit against a
member of the Board of Members or the Director/General Director to claim the interest or
damages for the company or others as a result of breach of duties under Article 165, Charter,
Resolutions or Decision of BOD, abuse of position or company’s confidential information,
business secrets or opportunities for personal interest.

* Article 167.5: The person who concludes the contract or carries out the transaction, the related
shareholders, members of the BOD, Director/General shall pay compensation for any damage
caused and return the benefits generated by such contract or transaction to the company.

e Article 173.5: The Controller that violates Clauses 1, 2, 3 or 4 of this Article and causes
damage to the company or another person shall be personally or jointly responsible for the
damage and return the benefits earned from the violation to the company”.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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ACtual an@iDirect L.oss Rule =Vietnam §

Actual and Direct Loss in Civil Code — Non-Contractual Damages:
Article 584:

* the breach of laws;

* the actual loss; and

* the causal link between actual loss and the breach.

Actual and Direct Loss in Civil Code — Contractual Damages:
Article 13, 360 and 419

Actual and Direct Loss in Commerce Law — Contractual Damages:
Article 302, 303:

* the breach of contract;

* the actual loss; and

* the act of breaching the contract being the direct cause of the loss.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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‘“No Reflective'lioss & Derivative! Claims — Viefham-

Case Precedents - No. 29/2017/KDTM-PT dated 14 August 2017:

“As it is the Plaintiff, Mr. Nguyen Van H, a member of the BOM representing 21% of shares of STT
Company, who demands Mr. Kakazu S, General Director, the legal representative of STT Company, to
pay compensations/indemnities to STT Company, the determination by the court of first instance that the
dispute legal relationship is “dispute relating to civil responsibilities of company manager” and its
resolution are in line with the provisions in Article 161 of the Law on Enterprises and Clause 5, Article 30
and Point a, Clause 1, Article 37 of the 2015 Civil Proceedings Code”.

“To accept a part of the claims made by Mr. Nguyen Van H demanding Mr. Kakazu S to pay
compensations to NLQ4 Company [STT Company]. Mr. Kakazu S is obliged to pay to NLQ4 Company
[STT Company] the amount of VND65,000,000 (sixty-five million Viethamese Dong), including VND
60,000,000 for using foreign employee for working in Vietham without working permit and VND 5,000,000
for using drivers in transportation business without the required labour contract, which have been
administratively penalized by Ho Chi Minh City Department of Labour, War Invalids and Social Affairs and
Department of Traffic and Transportation.”
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————

No Reflective Loss & DeriVat

Case Precedents - No. 180/KTST/2018:;:

“The Presiding Judge explained to the Plaintiff, Defendant and person having the related rights
and obligations for their understanding: Because the plaintiff is a founding shareholder of [...]
Blue Corporation, the Plaintiff is entitled to file a lawsuit against the Defendant with grounds
stating that the Defendant violated the manager’s duties (Mr. XXX, who plays a role as General
Director of [...] Blue Corporation, causes damage to [...] Blue Corporation) under the Article
161.1 of 2014 Law on Enterprises. However, issues relating to the rights and obligations of Blue
Ocean and Indolink Company have to be decided by their own owner [[...] Blue Corporation],
the Plaintiff is not entitled to make request and present directly on behalf of subsidiaries”

Dispute resolution through arbitration & ADRS in the asia-pacific region
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SIAC Case (Korean Buyer vs. Vietnamese Sellers) - Award

554. In the Tribunal’s view, the proper plaintiff rule 1s designed to ensure that only a
company can sue for wrongs done to that company. An individual shareholder
has no right of action for such wrongs to the company. This is a principle which
has been widely adopted, and stems from the 1842 English case of Foss v
Harbottle.
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SIAC Case (Korean Buyer vs. Viethamese Sellers) - Award

555. Exceptions to the proper plaintiff rule have evolved and, in some jurisdictions,
have become enshrined in statute. Permitting a derivative action. whereby a
shareholder can sue on behalf of the company, is a common example. In this
regard. the Tribunal accepts that Article 161 of the Enterprise Law allows a
shareholder to bring a claim for breach of a manager’s duties either in the name
of the company or in its own name. However, where the shareholder sues in
respect of a breach committed against the company, it can only sue on behalf of
the company. Any losses recovered must in those circumstances be paid to the
company. The Tribunal rejects the suggestion that Article 161 allows a
shareholder to sue in its own name in order to recover for itself damages in respect

of a breach committed against the company.
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SIAC Case (Korean Buyer vs. Vietnamese Sellers) - Award

567. The Tribunal agrees that the essence of the ‘actual and direct damage’ rule is, as the Respondents submit, to
prevent a shareholder from recovering loss which is indirect. In the context of a claim for the diminution in value
of a shareholding as a result of the way in which a company has been managed, the Tribunal’s view is that it is
clearly indirect loss. Where a direct loss is suffered by the company, the shareholder of that company has only
suffered an indirect loss through the impact on the value of its shareholding. The direct result of the breach is the
impact on the company itself, for example by diminution of its asset base, whereas the effect on the value of the
company to its owners, as a result of that diminution of assets, is indirect. The Tribunal considers that to be the
case even if a promise to comply with the managerial duties owed to the third-party company is made
independently to the shareholder. In those circumstances the shareholder may have an independent cause of
action, but the loss caused by the actions complained of is incurred by the company, and any diminution in the
value of the shareholding in that company is an indirect loss.

Dispute resolution through arbitration & ADRS in the asia-pacific region
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Solicitors & Barristers
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Thank you

LUONG VAN TRUNG
PARTNER — LEXCOMM VIETNAM LLC
PANEL ARBITRATOR- VIAC, CIETAC and SIAC
Email: Trung.Luong@Lexcommvn.com
Website: https://lexcommvn.com/
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Combination of Arbitration and Mediation in Vietnam -

Potentialities and Tendencies

Mr. Phan Trong Dat

Acting Director, Vietnam Mediation Centre (VMC),
a division of Vietnam International Arbitration Centre (VIAC)

Advantages of Mediation

g % e

Cooperation saving

Non-confrontational

Time-efficiency Parties’” determination Confidentiality High percentage of
and cost-saving on their dispute voluntary MSA enforcement
(100%)
o o
M O
o O
No”/
Relationship/ Amicability, Flexibility
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Criteria

Commercial Mediation

Commercial Arbitration

. - Arbitrator’s jurisdiction is set by the arbitration
Roles and authority . . . P
of The mediator only plays a supporting role for the| agreementand Law on Commercial Arbitration;
. . parties to reach a successful settlement agreement - The dispute is resolved by Arbitral Award granted
mediator/arbitrator A o
by the Arbitral Tribunal
Speed Counted by days Counted by months
i - Parties provide information
Inf:or‘r,ri\:it;;)\n Parties provide information to mediator P
P - Summon witnesses
- Voluntary enforcement
- Voluntary enforcement . .
- - Not subject to the Court to recognize and enforce
- Request the Court for MSA recognition N
Enforcement ) - the arbitral award.
- Request for the arbitral tribunal for MSA . s
L . . - Parties request the civil judgment enforcement
recognition = enforce as an arbitral award .
agency to enforce the arbitral award.

Combination services of Arbitration — Mediation
at VIAC

Tendency of arbitration centers
diversify services to meet user

needs, combining

Tendency of multi-tier dispute
resolution clause in contracts.

including

arbitration and mediation.

O
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Combination services of Mediation and Arbitration at VIAC

01 02

Mediation — Arbitration J Arbitration — Mediation —
Arbitration Protocol

Combination of arbitral
proceedings at VIAC and
mediation procedures at
VMC, VIAC and VMC
have actively research to
develop combination
services, including:

I
I
\\\‘\|\|
I Immllllll
’ «a

:

VIAC vm; @

1. M-A (Med — Arb)
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VIAC VMCE  Goni

Mediation — Arbitration

(Med-Arb Combo)

S
Purpose

The Combo completely resolve
disputes by arbitration in case
mediation is unsuccessful.

In the Mediation - Arbitration Combo, parties participate in both mediation process at VMC and
arbitral proceedings at VIAC in full and benefit from fee discount.

©

User

Parties who want to mediate and
arbitrate in case mediation is
unsuccessful.

PROCEDURE

CASE 1:
MEDIATION CONDUCTED BEFORE
ARBITRATION

Parties commence mediation and pay mediation cost in compliance
with the VMC’s Rules of Mediation and Schedule of Mediation costs.

In the event the mediation is unsuccessful, one party initiates arbitral
proceedings at VIAC in accordance with VIAC’s Rules of Arbitration

E]
=
& l
THE ARBITRATION ~
TRIBUNAL -“ PARTIES

established Agree to mediate

,,i
——

refunds 15% of the Unsuccessful Trnatée

mediation

VIAC vme

Hob git
Vit o

mediation costs

Submit
Request
Unsuccessful

for
mediation Arbitration

Trung tam
Hob giéé
igt Nar

vme
4V

VIAC

Arbitration at VIAC

()
CASE 2:

MEDIATION CONDUCTED AFTER
ARBITRATION IS INITIATED

Mediation at VMC

Costs of
Avrbitration in
VIAC

Parties commence and participate in arbitral proceedings at
VIAC. After the arbitral tribunal is constituted, parties
agree to suspend arbitral proceedings to mediate. Parties
commence mediation and pay mediation cost in
compliance with the VMC’s Rules of Mediation and
Schedule of Mediation costs
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1. The payment of arbitration fees shall comply with the provisions of Article 35 of
the Arbitration Procedure Rules of VIAC 2017. The payment of mediation fees and
arising costs shall comply with the provisions of Article 14 of the Mediation Rules of

VMC 2018.
. 2. Refund:

If the mediation proceedings are terminated In other cases, VIAC and/or VMC will
after the first mediation session has taken refund fees in accordance with the cases
place and the parties fail to reach a specified in VIAC's Arbitration Fee
successful mediation result, and one of the Schedule and VMC's Mediation Fee
parties submit Request for Arbitration at Schedule. The VIAC President has the right
VIAC or returns to continue the arbitration to decide on the refund of the arbitration fee
to If the dispute has not been resolved and/or the mediation fee in exceptional
successfully at VMC, VMC will refund the cases at the request of the VIAC Secretary
parties 15% of the mediation fee (excluding General and the VMC Director.

the mediation registration fee) right after
the Claimant pays the arbitration fee at
VIAC.

Arbitration proceedings Continuing arbitration 2
commenced at VIAC 01 proceedings at VIAC O

VIAC vme &

2. A-M-A PROTOCOL
(Arb — Med - Arb)
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Arb — Med - Arb

A special service designed to support and encourage the parties to mediate and enforce the settlement
agreement, as well as provide the parties with a backup in case the mediation is unsuccessful. The
special trait of this Protocol is the cooperation mechanism between VIAC and VMC while arbitration
and mediation proceedings are conducted independently and simultaneously.

® User ;f,i,}; Purpose

* Encourage mediation;

* Parties who want to mediate and need to

agreement in a foreign country. safeguard
the statute of limitation;

* Ensure  enforcement of mediation result
domestically and internationally;

e In case of unsuccessful mediation, parties can
immediately resume the suspended arbitration
which shall result in an arbitral award binding
upon the parties.

* Parties who want to mediate and enforce
the settlement

11
— Advantages of
Arb — Med - Arb Protocol
@- The arbitration and mediation proceedings are conducted independently and simultaneously by VIAC's
== Secretariat and VMC's Secretariat. In particular, during mediation, the existence of a simultaneously “waiting”
© — arbitration proceedings together with the time pressure help urge the parties to cooperate to resolve the
pPROCEDURE  dispute in a timely manner. On the other hand, the parties are assured that in the worst scenario, which is
unsuccessful mediation, there is still arbitration proceedings as a backup, which are within the time limitation
and do not require more waiting time for initial procedures such as payment of fees and constitution of the
Arbitral Tribunal.
[}
1l The Protocol guarantees that in every case, be it successful mediation or not, the dispute will still be thoroughly
0 resolved. When the Protocol proceedings end, the parties will have a Mediated Settlement Agreement or a
RESULT Decision recognizing the successful mediation, or an Arbitral Award. The Decision recognizing the successful
mediation has similar legal effect with an Arbitral Award and can be recognized and enforced in other countries
pursuant to 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.
s the arbitration and mediation proceedings are conducted simultaneously, some basic steps will take place
s As the arbitrati d mediation proceeding ducted simult ly basic steps will take pl
at the same time, therefore the parties can save a significant amount of time compared with separated
TIME & COST arbitration and mediation proceedings.
In all cases, the parties shall enjoy a certain reimbursement, including mediation fees and/or arbitration fees.
12
12
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Arb — Med - Arb

CASE 1: THE PARTIES REQUESTED TO PROCEED WITH ARB-MED-ARB AT THE TIME THE PLAINTIFF SUBMITTED

A REQUEST FOR ARBITRATION

Request for
arbitration
The Plaintiff submitted a
request for arbitration with

request for Arb — Med — Arb
Protocol

Preparing for mediation

Request for Mediation
Response to Request
Mediation

Payment of Mediation costs
Agree on the time spent on
Mediation

for

CASE 2: THE PARTIES REQUEST TO USE ARB-MED-ARB FROM THE TIME AFTER FILING THE PETITION TO BEFORE THE ARBITRAL

TRIBUNAL IS CONSTITUTED

Request for arbitration Preparing for mediation

*  Plaintiff request for * Request for Mediation
Arbitration at VIAC * Response to Request for
* Parties demand on using Arb- Mediation

Med-Arb which raised from
the receipt of RfA to the date .
on which the Arbitral

Tribunal is constituted

Payment of Mediation costs
Agree on the time spent on
Mediation

a. Arbitral proceeding

b. Commencement of Mediation

« Payment of arbitration costs

° The Respondent submits
Statement of Defense.

« Constitution of the Arbitral

° Tribunal

.

a. Arbitral proceeding

b. Commencement of Mediation

Payment of arbitration costs

Defense.

VMC to appoint mediator;
Hold mediation sessions.

The Respondent submits Statement of

Constitution of the Arbitral Tribunal
The Parties agree to select/request

Adjourn arbitral proceedings

Tam ding t6 tyung trong tai
@€ céc bén hoa giai

Adjourn arbitral proceedings

Tam ding t6 tung trong
tai d€ cac bén hoa giai

13
13
ARB — MED — ARB PROTOCOL DIAGRAM
reouest rorlfl) (-] o - )

VIAC -

- Arbitral Tribunal is constituted
- Take necessary action to maintain arbitral pro

<< Notice
<< Notice
Notice >>

Adjourn arbitral proceedings
ceedings right ) P 9

A
A
@

L
s}

=4

Conduct mediation

Commencement
of mediation

Request for
mediation

The Plaintiff submitted a request for arbitration with
request for Arb — Med — Arb Protocol

e Request for Mediation — Response to Request for
Mediation
Payment of Mediation costs
Agree on the time spent on Mediation

60 days

Termination

Of Mediation
02 days

Payment of arbitration costs

The Respondent submits Statement of Defense.
Constitution of the Arbitral Tribunal:

+ The Parties agree to select/ request VMC to
appoint arbitrators

+ Appointed Chair of Arbitral Tribunal

L] ® L ]
Continue Recognition at Stay of
proceedings VIAC dispute

Partly-
successful
mediation

Unsuccessful Successful
mediation mediation
® °

The Parties agree to select/ request
VMC to appoint mediator
Hold mediation sessions

e Adjourn arbitral proceedings

e Result of the Protocol 14

14
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vme

ARB - MED - ARB PROTOCOL DIAGRAM

Case 2

02 days 60 days

A - Arbitral Tribunal is constituted AT Ete) P EEr RS
VI[ \C - Take necessary action to maintain arbitral proceedings right ) B 9
]

[ L] L]
' Continue Recognition at Stay of
proceedings VIAC dispute
REQUEST FOR °

ARBITRATION

<< Notice
Notice >>
Notice >>

° Request for Commencement 6 Termination
mediation  of mediation Of Mediation
60 days 02 days

Plaintiff request for Arbitration at VIAC @ Payment of arbitration costs

The Respondent submits Statement of Defense.
Parties demand on using Arb-Med-Arb which raised from the Constitution of the Arbitral Tribunal:

receipt of RfA to the date on which the Arbitral Tribunal is + The Parties agree to select/ request VMC to
constituted appoint arbitrators

o Request for Mediation — Response to Request for Mediation + Appointing Presiding Arbitrator
Payment of Mediation costs

Agree on the time spent on Mediation

Partly-
Unsuccessful A Successful
successful
mediation mediation
mediation
[ L]

@ The Parties agree to select/ request
VMC to appoint mediator
Hold mediation sessions
Adjourn arbitral proceedings

e Result of the Protocol

15

15

16

VIAC and/or VMC refund in the following cases:

i‘:i:;sg‘f;na{ Recognition of Mediation fees Arbitration fees
VMC MSA at VIAC refunded refunded
(i) v v 15% 30%
(ii) v o 15% Accordingly with
VIAC'’s Schedule of
(i) © o 30% Cost

16
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Number of cases
filed & handled by
VMC

Total dispute value Types of dispute
Construction
Sale of Goods
~8.520 BIL (VND) Services

Intellectual Property
~ 350 MIL (USD) Real Estatep !

VMC’S STATISTIC ON DISPUTE RESOLUTION THROUGH MEDIATION (2018 — 2023)

47% 44%

CASES
L]

CASE
L]

Mediators are
appointed by parties’
mutual agreement
(with the support of
VMC).*

With participation
of lawyers.

91% 51%

CASES* CASES
C .
Successfully concluded by

an MSA and all

voluntarily implemented.

Mediation process
involving foreign

mediat and/or foreign-
elements.

* In these cases, Mediators is appointed by Parties or Director of VMC

17

17

Head Office

9 6th Floor, VCCI Tower, No.9 Dao Duy Anh St., Dong Da Dist.,

Hanoi, Viethnam

(+84) 24 3 574 3001

www.vmc.vn

(+84) 24 3 574 4001 - (+84) 24 3 574 6916

Centre

9 5th Floor, VCCI Tower, No. 171 Vo Thi Sau Street,
District 3, Ho Chi Minh City, Vietnam

(+84) 28 3 932 1632 or (+84) 28 3 932 9555
(+84) 28 3 932 0119

24 info@vmc.org.vn
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VIAC VMCEg (o

vigt Nam

Két hop phwong thirc Trong tai va Hoa giai

tai Viét Nam - Tiém nang va xu hwéng phat trién

Ong Phan Trong Pat

Quyén Gidm d6c, Trung tam Hoa giai Viét Nam (VMC)
thudc Trung tam Trong tai Qudc t€ Viét Nam (VIAC)

Céc lgi ich cua Hoa giai

Tiét kiém thoi Cac bén tu dinh doat Bao mat Ti 1é tw nguyén thi
gian va chi phi vé két qua giai quyét thong tin hanh kat q‘ué
tranh ch&p hoa giai thanh cao
(100%)
o o
i
o O
No”/
Gitip duy tri Tinh than thién, Tinh linh hoat
quan hé hop tac Khong d6i khang
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Hoa giai & Trong tai

Tiéu chi Hoa giai thwong mai Trong tai thwong mai

- Tham quyén dugc xac dinh boi thoéa thuan trong
Hoa giai vién chi déng vai tro hd trg cac bén d€ dat|  tai va Luat Trong tai thwong mai;

duoc thoa thuan hoa giai thanh - Trong tai vién duwa ra phan quyét quyét dinh két
qua giai quyét tranh chap

Vai tro, thAm quyén
ctia hoa giai
vién/trong tai vién

Thoi gian giai quyét | .. N N ) . )
tranh chdp Tinh bang ngay Tinh bang thang

0 A fon o A 5 989 o - Cacbe &p thong ti
Cung cap thong tin | Cac bén cung cap thong tin cho hoa giai vién Acben cung cap thong tin

Triéu tap nguoi lam ching

- Tuwnguyén thi hanh - Tw nguyén thi hanh
- Yéu cau Toa an céng nhan két qua hoa giai thanh |- Khéng can trai qua thu tuc Toa 4n cong nhan va
Thi hanh - Yéu cau Hoi dong trong tai cong nhéan két qua cho thi hanh phén quyét trong tai,
hoa giai thanh - thi hanh nhw phén quyét trong | - Cac bén yéu cau co quan thi hanh dn dén sy thi
tai* hanh.

San pham két hop Trong tai — Hoa giai
tai VIAC

Xu huéng diéu khoan két hop cac
phuong thitc giai quyét tranh chap
ADRs trong hgp dong.

Xu huéng da dang hoa san phdm
cta cdc trung tam trong tai d€ dap
tng nhu cau nguoi st dung, trong
d6 c6 san pham két hop gitra trong
tai va hoa giai.
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San pham dich vu két hop Hoa giai va Trong tai tai VIAC

Hoa giai — Trong tai J Quy trinh lién thong
Trong tai — Hoa giai — Trong tai

Phét trién ttr tha tuc t6
tung trong tai tai VIAC va
thu tuc hoa giai tai VMC,
VIAC va VMC da xay
dung va gidi thiéu hai
(02) san phdm dich vu két
hop méi, bao gom:

1. QUY TRINH KET HOP M-A
(Med - Arb)
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A Trung tam p
C VMC L (o i

HOA GIAI - TRONG TAI

(Med-Arb)

Go6i Hoa giai — Trong tai 1a gdi sdn phadm ma trong dé cac bén tién hanh tha tuc hoa giai tai VMC va
thi tuc t6 tung trong tai tai VIAC mot cach tron ven véi mitc phi wu dai.

) 4
Muc dich Dai tugng

Cung cdp giai phéap giai quyét triét dé Ca nhan/Td chl’rc~mu6'n stt dung dich vu
tranh ch&p bang trong tai trong truong hoa giai nhung no luc hoa giai khong
hop cac bén hoa giai khong thanh cong. thanh cong va tiép tuc giai quyét tranh

chap béng trong tai tai VIAC.

QUY TRINH

TR‘U’(‘JNG HOP1:
HOA GIAI TRUOC KHI KHO'I KIEN g oo
TAI TRONG TAI '
VS EE VIAC

Céc bén ndp don dé nghi hoa giai hodc don yéu cau hoa giai téi

VMC dé bét dau thu tuc hoa giai theo Quy tic Hoa giai ciia VMC. Hoa giai tai VMC Té tung trong tai tai VIAC

Truong hop cac bén hoa giai khong thanh cong va mudn tiép tuc

giai quyét tranh chdp bang trong tai, mot bén ndp Pon khoi kién Quy dinh tai
va ndp phi trong tai tai VIAC theo Quy tic T6 tung trong tai va Bidu phi o9

Biéu phi trong tai cia VIAC.

[
HOI BONG m & I— N TRUONG HOP 2:
TRONG TAI all oo, HOA GIAI SAU KHI
) KHO'I KIEN TAI TRONG TAI
VI/A\C ;—Ioan 5% oa g V”Jf E::u»i:; Néu céc bén da khoi kién va dang tham gia td tung

Kkhong thanh trong tai tai VIAC, Hoi dong Trong tai da thanh lap, va
ng than! cac bén mudn tam dung t6 tung dé hoa giai tai VMC,

— _ — céac bén sé bg“it dau thu tuc hoj:\ giai va r}@p phi hoa giai
theo Quy tac Hoa giai va Biéu phi Hoa giai cia VMC.
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1. Viéc nop phi trong tai dwgc thiee hién theo quy dinh tai Diéu 35 Quy tc t& tung
trong tai ctia VIAC 2017. Viéc nop phi hoa giai va chi phi phat sinh duoc thyec hién
theo quy dinh tai Diéu 14 Quy tac hoa giai cia VMC 2018.

2. Hoan phi:

Truong hop thu tuc hoa giai chdm dat sau
khi phién hoa giai dau tién dién ra ma cac
bén khong dat duoc két qua hoa giai thanh,
va mot trong cac bén ndp Pon khoi kién toi
VIAC hodc tr¢ lai ti€p tuc t6 tung trong tai
d€ giai quyét tranh chdp chuwa hoa giai
thanh tai VMC thi VMC sé hoan cho cac bén
15% phi hoa giai (khéng bao gom phi ding
ky hoa giai) ngay sau khi Nguyén don nop
phi trong tai tai VIAC.

Béat dau té tung
trong tai tai VIAC 01

Trong cac truong hop khac, VIAC va/hodc
VMC sé hoan phi twong ting voi cac truong
hop quy dinh tai Bi€u phi trong tai cua
VIAC va Biéu phi hoa giai cia VMC. Chu
tich VIAC c6 quyén quyét dinh vé viéc hoan
phi trong tai va/hodc phi hoa giai trong
truong hop ngoai 1€ theo dé nghi cua Tong
thu ky VIAC va Gidm d6c VMC.

Tiép tuc té tung
trong tai tai VIAC 02

VIAC VME & (on:

2. QUY TRINH KET HOP A-M-A
(Arb — Med - Arb)
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Trong tai — Hoa giai — Trong tai

La san phdm dac thu duoc thiét ké nhdm hd tro va khuyén khich cac bén hoa giai va thuec thi két qua
hoa giai, déng thoi mang dén cho cac bén phuong an du phong trong truong hop khong hoa giai
thanh. Tinh déc thu ctia Quy trinh nay duoc thé hién ¢ co ché& phéi hop gitta VIAC va VMC trong khi
hai thu tuc t8 tung trong tai va thu tuc hoa giai duoc tién hanh doc 1ap va song song.

® Muc dich 2 DPeéi tuong

+ C4 nhan/T6 chirc mudn s dung hoa giai
nhung can dam bao thoi hiéu khoi kién;

+ C4 nhan/T6 chitc mudn st dung hoa giai va
can thi hanh két qua hoa giai tai nuéc ngoai.

+ Khuyén khich cac bén hoa giai;

* Dam bao két qua hoa giai dugc thi hanh 6 Viét
Nam va nudc ngoai;

* Truong hop khong hoa giai thanh, cac bén c6 thé
ngay lap tic tiép tuc t0 tung trong tai voi két qua la
mot phan quyét trong tai rang budc cac bén.

11
— Wu diém cua quy trinh
Lién thdng Arb — Med — Arb
{(}} Thu tuc hoa giai va t6 tung trong tai duoc tién hanh song song va doc lap boi hai Ban thu ky VIAC va VMC.
= C~u thé hon, trong qua trinh hoa giai, viéc ton tai song song mot thu tuc t& tung trong tai trong trang thai “cho
© — san” cling nhu dudi stic ép cua thoi gian gop phan thuc ddy cdc bén khan truong hon trong viée hop tac hét
QUY TRINH stic d€ dat duoc thoa thuan. Mt khdc, cdc bén co the “yén tdm” rang trong trudng hop xau nhat la hoa giai
khong thanh thi van ¢6 phuong an dy phong la trong tai ma khong hét thoi hiéu khoi kién va khong ton thoi
gian cho thu tuc ban dau nhuw ndp phi va thanh lap Hoi dong Trong tai.
e .
1l Vé mat két qua, Quy trinh Lién théng dam bao rang trong moi truong hop, du 1a hoa giai thanh (mot phan hodc
0 toan bo) hay khong, tranh chdp ctia cac bén van dugc giai quyét triét d€. Khi két thic Quy trinh lién thong, cac
KET QUA bén sé c6 mot Vian ban vé Két qua hoa giai thanh hodc mot Quyét dinh cong nhan hoa giai thanh ghi nhan noi
dung thoa thuan cta cac bén, hodc mt mot Phan quyét trong tai. Quyét dinh cong nhan hoa giai thanh c6 gia
tri nhu mot Phan quyét trong tai va c6 thé duoc cong nhan va thi hanh tai nude ngoai theo Cong wéc New York
vé Cong nhan va Thi hanh Phan quyét trong tai nude ngoai ndm 1958.
( s S Vé thoi gian, do thu tuc hoa giai va td tung trong tai dwoc tién hanh song song, mot s& bude co ban dwoc thue
- hién dong thoi, cac bén tiét kiém mot khoang thoi gian dang ké so véi viéc thuc hién toan bd thu tuc hoa giai
THOI GIAN va t0 tung trong tai riéng ré.
& CHIPHI Vé chi phi, trong moi truong hop, céc bén déu duoc huong mot khoan hoan phi nhét dinh, bao gom phi hoa
giai va/hodc phi trong tai.
12
12
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Quy trinh lien

Trong tai — Hoa giai

Khéi kién
Nguyén don nop Hb so khoi
kién c6 yéu cau tién hanh
Arb-Med-Arb t6i VIAC

Khéi kién

+  Nguyén don ndp Hb so khoi
kién téi VIAC

* Trong thoi gian tir lac nop
Pon khoi kién téi khi thanh
1ap Hoi dong Trong tai, cac
Bén thong bao vé nhu cau
str dung Arb-Med-Arb.

- Tgng tai

TRUWONG HQP 1: CAC BEN CO YEU CAU TIEN HANH ARB-MED-ARB TAI THO'I DIEM NGUYEN BON NQOP BON KHO'I KIEN

Chuén bj hoa giai

Ban yéu cau hoa giai

Ban tra 101 yéu cau hoa giai
Nop phi Hoa giai

Thoa thuan vé thoi gian danh
cho Hoa giai

TRUONG HQP 2: CAC BEN CO NHU CAU SU’ DUNG ARB-MED-ARB TRONG THO'I GIAN TU SAU KHI NOP DON KHO'T KIEN BEN TRUOC

Chuan bi hoa giai

Ban yéu cau hoa giai

Ban tra 10i yéu cau hoa giai
Nop phi Hoa giai

Thoa thuén vé thoi gian danh
cho Hoa giai

a. Té tung Trong tai
b. Tién hanh hoa giai

a. Té tung Trong tai
b. Tién hanh hoa giai

Tam dirng t6 tung

Nop phi Trong ti Tam ditng 6 g ron i
Bi don ndp Ban tu bao vé € cac ben hoa glal
Thanh lap Hoi dong Trong tai
Nop phi Trong tai

Bi don ndp Ban tu bao vé
Thanh lap Hoi dong Trong tai

Tam dirng t6 tung

Nap phi Trong tai Tam dimg {6 tung trong
Bi don nop Ban ty bao vé tai d€ cac bén hoa giai
Thanh 1ap Hoi dong Trong tai
Céc Bén thoa thuan chon/chi dinh
Hoa giai vién

T& chtic phién Hoa giai

13

13
SO DO QUY TRINH LIEN THONG ARB - MED - ARB
KHO' KIEN - n ° °

VIAC -

<< Théng bao
<< Théng bao

° Yéu cau hoa giai

Nguyén don nop Ho so khoi kién co
Arb-Med-Arb t6i VIAC

Nop phi Hoa giai

- Thanh lap Ho X j tai _
- Thuc hién hanh vi can thiét dé bao Iwu quyén t6 tung

Ban yéu cau hoa giai - Ban tra 10i yéu cau hoa giai

ong Trong tai

Thong bao >>

Tién hanh hoa giai

Tam dirng t6 tung

L] ® L ]
t6 tung
Khéng Hoa
giai thanh
®

A
A
o
@
o
o
c
«©
=
=

mot phan

Bat dau
hoa giai

60 ngay

yéu cau tién hanh

Thoa thuan vé thoi gian danh cho Hoa giai

@ Nop phi Trong tai
Bi don nop Ban tu bao vé
Thanh lap Hoi dong Trong tai:
+ Cac Bén chon/chi dinh Trong tai vién
+Bau Chu tich Hoi dong Trong tai

Két thuc
hoa giai R
02 ngay
@ CicBen thoa thuan chon/chi dinh
Hoa giai vién
T& chirc phién Hoa giai
e Tam dung t6 tung Trong tai

e Két qua quy trinh lién thong 14

14
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Trwong hop 2
02 ngay

VIA

KHOT KIEN

60 ngay

Tién hanh hoa

3 A

Qo o

o g

«© j=2]

£

M =

L

° Yéu cau B4t dau
hoa giai hoa giai

Nguyén don nop Ho so khoi kién t6i VIAC

céc Bén thong bao vé nhu cau st dung Arb-Med-Arb.
e Ban yéu cau hoa giai — Ban tra 10i yéu cau hoa giai
Nop phi Hoa giai

Thoa thuan vé thoi gian danh cho Hoa giai

Trong thoi gian tir luc ndp DKK tdi khi thanh 1ap HDTT,

Két thic
hoa giai

60 ngay

Nop phi Trong tai
Bi don nop Ban tu bao vé
Thanh lap Hoi dong Trong tai:
+ Cac Bén chon/yéu cau chi dinh
Trong tai vién
+Bau Chu tich Hoi dong Trong tai

Tam dirng t6 tung

SO PO QUY TRINH LIEN THONG ARB - MED - ARB

A
A
o
©
a
=]
c
©
<
=
Khéng Hoa Hoa nh Hoa gi: nh
giai thanh mot phan toan bd
[ L L]
02 ngay

[ ® L]
16 tung

@ Cac Bén thoa thuan chon/chi dinh
Hoa giai vién
T& chite phién Hoa giai

o Tam ding t6 tung Trong tai

@ Két qua quy trinh lién thong
15

15

VIAC va/hoac VMC sé hoan phi trong céc trwong hop sau:

Truong
hop

16

Hoa giai thanh

Cong nhan két qua
hoa gidi thanh tai

tai VMC e
v v 15%
v [ x] 15%
(' ) (' ) 30%

Hoan phi hoa giai

Hoan phi trong tai
30%

Theo biéu phi trong
tai VIAC

16
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Tbng tri gia
tranh chap

~8.520 TY (VND)
~ 350 TRIEU (USD)

39

S6 lugng vu viéc
duwgc VMC tiép nhan

Linh vwe tranh chap

Xay dyng
Kinh doanh hang héa
Dich vu
S6 hitu trf tué

THY'C TE GIAI QUYET TRANH CHAP TAI VMC (2018 — 2023)

Bén (V&
cua thw

Két thuc thanh cong

thoa thuan hoa giai thanh
va hoan toan tir nguyén tt
cac Bén.

44%

w tham gia cua
Luat sw

51%

vy

tham gia cua c:

vién nude ngoai.

Bat dong san

* Trong cdc vy, Hoa gidi vién dwoc cdc Bén lira chon hodc dwgc chi dinh boi Giam déc VMC 17

Hoa giai

17

Tru sé chinh

9 Toa nha VCCI (méi), s6:9 Dao Duy Anh, phudng Phrong

Mai, quan Bbng Pa, Ha Noi
(+84) 24 3 574 4001 - (+84) 24 3 574 6916

(+84) 24 3 574 3001

www.vmc.vn

VIAC

B e s T

VMC G @9!m

Vit Nam

Q Tang 5 Toa nha VCCI, sé 171 V6 Thi Sau, Quan 3, tp.

Hé Chi Minh

(+84) 28 3 932 1632 or (+84) 28 3 932 9555

(+84) 28 3 932 0119

24 info@vmc.org.vn
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INTER-PACFICH
BAR ASSOCIAY

Application of Dispute Boards in the construction
sector of Vietnam - An overview

Ap dung Ban phan xt tranh chap trong nganh xay
dwng Viét Nam

. Nguyén Nam Trung
(Cht tich/ Chair of SCLVN]

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

INTER-PACIFICH
BAR ASSOCIA)

Overview/ T6ng quan

Challenges/ Nhitng kho khan

Opportunities/ Nhitng co hoi

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL
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INTER-PACFICH
BAR ASSOCIAY

Overview / T6ng quan

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

INTER-PACIFICH
BAR ASSOCIA)

TIMELINE (1)

2009 November: DB Promotion

FIDIC published Rainbow Suite 1999 Seminar by JICA with 157
?«D:TBI)J:spufe Adjudication Board g{;rhcrpanis in Hanoi, and Survey on fegegfnn;:en;s:yz:fg:::cafors are Btz i) sl Brigevits Bl
This Circular recommended FIDIC 2012 January: DB Promotion Dispute Resolutions:
contract and mentioned DB clauses fo Seminar by JICA with 67 participants - Negofiations
be listed as one of conditions of the in Hanoi s _
Contract - Conciliation/Mediation

- Litigation/ Arbitration

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region

JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL
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INTER-PACFICH
BAR ASSOCIAY

TIMELINE (2)

EPC Contracts in Circular FIDIC published new suite of

ADB/WB NCB harmonized standard 30/2016/TT-BXD adopted FIDIC Conditions of Contract with standing FIDIC has granted ADB a non-
bidding documents with permanent 1999 Silver Book with ad-hoc Dispute Avoidance/Adjudication exclusive licence to refer to the six
adjudicator. Dispute Adjudication Board (DAB) Board (DAAB) major FIDIC contracts

Construction Contract 03/2015 /TT- Circular 11/2016/TT-BKHDT FIDIC has granted the World Bank o

BKHDT with freedom on dispute recommended FIDIC 1999 Silver non-exclusive licence to refer to the

resolution, and reference to Book (also ad-hoc DAB) for EPC six major FIDIC contracts

ADB/WB NCB harmonized SBD Contracts

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

INTER-PACIFICH
BAR ASSOCIA)

TIMELINE (3)

Surveyed 254 professionals in the construction sector on the A wind 5 . .
use of DBs - A wind power project (private investment)

- A road and bridge project (Japan ODA) Bidding Law 2023 (Law on Public Procurement) clarified it is
- A railway/metro project (ADB) not applicable on selection of DB members.

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region

JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL
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INTER-PACFICH

TONG QUAN (1)

Théng 11/2009: JICA t6 chtrc bubi

FIDIC céng b6 bd Hop ddng FIDIC gidi thiéu vé DB tai Ha Néi, vdi 157 JICA tuyén chon, 16 chitc ddo tgo va Hudng ddn chi tiét vé viéc ép dung
1999 vGi Ban phén xt¥ tranh chdp ngudi tham du, vé khdo sdt vé khd thi cho 2 chuyén gia tir VN, va xdc va cdic budc thure hién Ban xi ly
DAB ndng dp dung DB tai Viét Nam nh@n ngudi phén xtr tranh chdp

Théng tur khuyén nghi p dung hop Théng 1/2012: JICA 16 chitc bubi Thiét IGp 16 trink gidi quyét tranh

dong FIDIC va liét ké diéu khodn vé giGi thiéu chuyén sGu vé DB tai Ha chdp xdy dung

Ban phén xU tranh chép trong danh Noi, vdi 67 ngudi tham dy - Thuong Iuong

sdch cdc diéu khodn hop déng )
- Héa giai

- Trong tdi / Téa dn

Dispute Resolution through Arbitration and ADRS in the Asia Pacific Region
JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

INTER-PACIFICH

TONG QUAN (2)

Mdu hop dong xdy dung clia Mdu HB EPC trong théng tu Ngdn hang phdt trién chéu A (ADB)
ADB/WSB Viét Nam cho cdc géi thdu 30/2016/TT-BXD st dung FIDIC FIDIC xuét ban BG Hop dong FIDIC va FIDIC ky két théa thuéin vé viéc
trong nudr, trong dé cé 1 nguroi Quyén Bac 1999 vdi Ban xtt ly 2017 v&i Ban ngén nglra /phén xt WB c6 thé st dung 6 mdu Hop
phén x¥ thudng trurc tranh chdp (DAB) tranh chdp (DAAB) dbng FIDIC

Mau Hop dong theo thong tw Théng tur 11/2016 /TT-BKHDT Ngén hang thé gidi (WB) va FIDIC

03/2015/II-BKEDTcliojphepltis Khayén kh:’ch/c'rp dun/g FIDIC Quyén 7 K6} thie thutn vé(viéc WB c6 thé

do chon lra phuong thirc x ly Bac 1999 cho hop dong EPC st? dung 6 mBu Hop déng FIDIC

tranh chép va cho phép cac dw (g6m b6 2017)

an_ vay von ADB/WB 4p dung
mau ADB/WB Mau hop dong hai
hoa ap dung trong dau thau
trong nuwéc
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TONG QUAN (3)

SCLVN 16 chtrc khdo st 254 ki su, luGt su, phdp ché hoat
ddng trong linh vire xdy dung.

- M6t du én dién gié (v6n tu nhén)

- M6t du én cdu dudng (vay vén Nhét Bdn) Lu@t ddu théu 2023 Iam ré viéc lwa chon thanh vién Ban phén
xU tranh ch@p khéng theo Ludt ddu théu (ngay cd khi ding

- M6t du én durong st d6 thi (vay vén ADB) 6n ngén sich)
vOn ngan sacl
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JICA SURVEY'IN 2012

MINISTRY OF FINANCE (MOF) — VIETNAM:

- The loan agreement becomes like a “law” after signing. If the use of DB is stipulated in the loan agreement, the adoption of
DB will be increased with absolute certainty.

- Evidences are necessary to prove such benefits to the Employer in order to convince project owners and promote DB.
MINISTRY OF PLANNING AND INVESTMENT (MPI) - VIETNAM:

MPI suggested that the implementation of a pilot project would be useful to prove the benefits of DB

VIETNAM INTERNATIONAL ARBITRATION CENTRE (VIAC):

- The principle of “freedom to contract” exists under the Civil Code of Vietnam, therefore such interpretation that DB has
conflict with the national law can be considered invalid.

- Majority of the Employers of ODA projects are the Project Management Units (PMUs), however, their discretionary power
is limited. The problem is that PMU often needs the approval of a higher authority in contract administration.

Source: Study on the dissemination of dispute board and development of Adjudicators in the Asian region:
https://openjicareport.Jica.Go.Jp/pdf/12057568_01.Pdf
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BO TAI CHiNH:

KHAO SAT CUA JICA NAM 2012

- i:)iéu wéc clia Thda thuan vay sau khi ky két tré thanh co sé phéap ly. Néu viéc ap dung DB dwoc néu trong théa thuan vay
von, thi DB sé& dwoc ap dung rong rai hon.

- Can c6 thém thyc tién dé thuyét phuc cac Cha dau tw v& loi ich cta viéc ap dung DB.

BO KE HOACH PAU TU:

- Can c6 dw an thi diém &p dung DB dé danh gia wu nhuwoc diém.

TRUNG TAM TRONG TAI QUOC TE VIET NAM (VIAC):

- Nguyén tic “tw do théa thuan hop df‘)ng’ dwgc quy dinh trong B6 luat Dan sy clia Viét Nam, do dé céac lap luan cho réng

Ban Phan x@ tranh chap xung dot voi phap luat Viét Nam la khong dung

- Dai dién Cht d&u tw trong cac dy an vay vén da phan la cac Ban Quan Iy dy an (BQLDA), tuy nhién quyén han clia
BQLDA c6 nhiéu gi¢i han, va thuwong phai xin phé duyét tir cap trén trong cac cong tac quan ly hop dong.

Nguén tai liéu: Study on the dissemination of dispute board and development of Adjudicators in the Asian region:
https://openjicareport.Jica.Go.Jp/pdf/12057568_01.Pdf
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Construction contract

EPC Contract

WB/ADB Vietnam 2015

FIDIC Silver Book

Construction Contract

Regulations and e IS /20LoMD; MociCiiculars MoC Circulars Harmonized Contracts 1999 as per MRlCiculary
eIt CP on Construction 09/2016/TT-BXD il 03/2015/TT-BKHDT
Construction Contracts 30/2016/TT-BXD for NCB MPI Circular
Contracts 02/2023/TT-BXD 02/2023/TT-BXD 11/2016/TT-BKHDT 04/2017/TT-BKHDT
08/2022/TT-BKHDT
Specific Clause on Dispute Dispute Resolution X Dispute Resolution Adjudicator Dispute Adjudication i
Board Board Board Board
Permanent X X i X " o
Type of
DB
Ad-hoc X X X pie X '
Number of DB member(s) As agreed by Parties As agreed by Parties 3(or 1) i 3(or 1)
Criteria for selection of DB
X X
member(s) = = = =3
Appointing Authority for Agency or official Appomgmg Aiiwiily FIDIC President or as As per Tender
o~ i N named in the Tender S
DB member(s) named in the contract Deculkad agreed by Parties Document

Cost for DB

Equally divided, or as
agreed by Parties

Equally divided, or as
agreed by Parties

Equally divided

Equally divided

Equally divided

As per Tender
Document

Time limit- Notice of

dissatisfaction with the DB 28 days As agreed by Parties As agreed by Parties 28 days 28 days i
decisions
Resolution after DB Arbitration or Litigation | Arbitration or Litigation | Arbitration or Litigation Arbitration Arbitration
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Quy dinh va mau HDXD

Nghi dinh 37/2015/ND-
CP vé HDXD

HD thicong
Thong tw
09/2016/TT-BXD
02/2023/TT-BXD

Hop déng EPC
Thoéng tw
30/2016/TT-BXD
02/2023/TT-BXD

Mau HD Xay dwng hai
hoado WB/ADB Vietnam
2015 cho céc g6i thau
trong nwéc

Mau Hop déng EP
theo thong tw
11/2016/TT-BKHDT
(FIDIC Quyén Bac
1999)

Hop déng xay 1ap theo
céac thong tw
03/2015/TT-BKHDT
04/2017/TT-BKHDT
08/2022/TT-BKHDT

Ban phan xi tranh

Piéu khoan riéng vé DB Ban xt ly tranh chép X Ban xU ly tranh chép Nguwéi phan xt chép -
Thwéng trye X X = X K e

Hinh thirc

DB Khong
thwong X X X i X el
xuyén

Sé Iwgng thanh vién DB Theo théa thuan Theo théa thuan 3 (hoac 1) i 3 (hodc 1)

Tiéu chuan Iya chon thanh
vién DB

X

X

Co quan chi dinh thanh

Co quan hoac vién
chtrc chi dinh néu trong

Co quan chi dinh dwoc

Ch tich FIDIC hodc

Theo H so' méi thau

vién DB = = B D quy dinh trong HSMT do cac Bén théa thuan

Chi phi DB EleCihosclieg Euiedoiio clhes Chia d6i Chia doi Chia doi Theo Hb so moi thau
thda thuan. thda thuan.

Thei han gwvi thong bao

khong théa mén @b cua 28 ngay Theo thda thuan Theo thda thuan 28 ngay 28 ngay g

DB

gll; i quyét tranh chép hau Trong tai hoac Toa an Trong tai hoac Toa an Trong tai hoac Toa an Trong tai Trong tai
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- Mau HP khac

- MauHb
WB/ADB/JICA

- MAau Hb FIDIC

dau tw

- MAu HP ty soan

- MAau HP tir Internet

MAU HOP DONG XAY DUNG BU'OC SU DUNG
CONSTRUCTION CONTRACT FORMS

MDB (Multilateral Development Banks) forms

- MAu HD Bb Xay dung

- Mé&u HP Bo Ké hoach

FIDIC forms

MoC forms

Form from the internet

_‘/n k
P P

Other

17.72%

40. 16%

MPI forms 16 14%
[X 69%
Contract 48.03% <
0.00% 10.00%  20.00%  30.00%  40.00% 50.00%  60.00%
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ERNATIONAL
RBITRATION CENTRE

PHUO'NG THU'C GIAI QUYET TRANH CHAP
XAY DUNG

CONSTRUCTION DISPUTE
RESOLUTIONS

- Thwong lwgng — Negotiation: 80.7%
- Toa an — Litigation: 29.5%

- Trong tai — Arbitration: 21.3%

- Hoa gidi — Mediation: 13.4 %

- Ban phéan xt tranh chép — DB: 7.9%
- Khéac — Others: 5.9%
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Have provision but did not apply in practice (36.61%)
* Usually discard and do not apply (21.65%)
» Does not know about these provisions (20.87%)
U S E R Contract
TlslEntEeEilh « Have provision, applied in practice and solved dispute (18.11%)

stage
J » Have provision, applied in practice but did not solve dispute (13.39%)

AWARENESS

y §

* Never been used before (63.78%)
» Applied according to FIDIC Form (17.32%)

ABOUT DB

» Applied according to provisions in contract (16.93%)
Dispute
([l k(=8 * Applied according to Decree 37/2015-ND-CP (8.66%)

» Applied when dispute arose without precedent agreement (3.94%)
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INTER-PACIFIC|
BAR ASSOCIAI

a—

Khong biét v& DB (20.87%)
» Thwdng bd diéu khoan DB khéng &p dung (21.65%)

+ C6 diéu khodn DB nhung khong &p dung trong thuc té (36.61%) C6 didu

SECLEROEEY  khoan DB, da 4p dung nhwng khong gidi quyét duoc (13.39%)

hién hgp dong

Nhan thuc

C6 didu khoan DB, va da ap dung va giai quyét tranh chap (18.11%) /
I\

» Chwa bao gi®’ ap dung DB (63.78%)
+ Ap dung DB theo hgp ddng FIDIC (17.32%)

vé DB

Giai doan gidi (B Ap dung DB theo diéu khoan riéng ctia Hop déng (16.93%)
quygfét:)a”h « Ap dung DB theo nghi dinh 37/2015-NB-CP (8.66%)
« Ap dung DB khi c6 tranh ch&p du khong cé quy dinh trong HD (3.94%)
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INTER-PACIFICH
BAR ASSOCIA)

—

Overview/ T6ng quan

Challenges/ Nhitng kho khan
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INTER-PACFICH
BAR ASSOCIAY

‘v‘-_ql

ARTICLE 146 OF VIETNAMESE CONSTRUCTION LAW 2014

8. Principles and order of settlement of disputes over construction contracts
are prescribed as follows:

A/ observance of contractual agreements and commitments in the course of
contract performance, ensuring equality and cooperation;

B/ contractual parties shall themselves negotiate on the settlement of
disputes. If their negotiation is unsuccessful, their disputes shall be settled
through conciliation* or commercial arbitration or court proceedings in
accordance with law.

In this sentence, original term "héa giGi” can be translated both as “mediation” or “conciliation”
(accessed 03 may 2020)
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PIEU 146 LUAT XAY DUNG 2014

8. Nguyén tac va trinh tw giai quyét tranh chip hop déng xay dwng duoc quy
dinh nhw sau:

a) Ton trong cac théa thuan hop ddng va cac cam két trong qua trinh thuc
hién hop ddng, bdo dadm binh déng va hop tac;

b) Cac bén hop ddng c6 trach nhiém tw thwong lwong gidi quyét tranh chép.
Trwdng hop cac bén hop déng khéng tv thwong lvgng duwoc thi tranh chép
dwoc gidi quyét thong qua hoa gii, trong tai thwong mai hodc tda an theo
quy dinh ctia phap luat.
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JAN 11, 2024 | 1:30 PM - 05:00 PM | MELIA HANOI HOTEL

10


https://hcmiu.edu.vn/wp-content/uploads/2017/09/E38.QH13-Luat-Xay-dung.pdf

1/16/2024

INTER-PACFICH
BAR ASSOCIAY

Gr—

DISPUTE RESOLUTION BOARDS IN ARTICLE 45
DECREE 37/2015/ND-CP ON CONSTRUCTION CONTRACTS
2. If the two parties agree that dispute resolution is conducted by an agency, organization or one or some expert

individuals (commonly referred to as the dispute adjudication board”), the resolution via this board shall be
prescribed as follows:

A) the dispute adjudication board can be specified in the contract at the time of signing or can be formed after the dispute
arises. Number of members of the dispute adjudication board shall be negotiated by the parties. Members of the dispute
adjudication board are required to be highly qualified and experienced in dispute resolution and have good knowledge
of the law provisions on construction contract.

B) within 28 days since the two parties receive result of dispute resolution from the dispute adjudication board, if such result
is not accepted by either party, the dispute resolution shall then be brought to arbitration or court as regulated; after this
period, if neither party opposes the result, the result shall be deemed as agreed by the parties. Hence, the two parties must
comply with such result.

C) expenses for the dispute adjudication board’s works shall be included in the contract and incurred equally by both parties
except otherwise as agreed.
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INTER-PACIFICH
BAR ASSOCIA)

—

PIEU 45 NGHI DINH 37/2015/ND-CP

2. Trudng hop cac bén tham gia hop dodng c6 théa thuan gidi quyét tranh chép hop ddng théng qua hoa gidi dwoc thyc hién bdi co' quan, )
chirc hoe}c mot, mot s6 ca nhan chuyén gia (goi chung la ban xt ly tranh chap), khi dé viéc xt ly tranh chap hgp dong thong qua ban xd ly
tranh chap dwoc quy dinh nhw sau:

a) Ban x@ ly tranh chap c6 thé dwoc néu trong hop ddng tai thoi diém ky két hoac thiét 1ap sau khi ¢6 tranh chap xay ra. S6 lwong thanh
vién ban x@ ly tranh chap do céc bén tw thda thuan. Thanh vién ban xt ly tranh chép phai la ngudi ¢ trinh dé chuyén mén phu hop véi noi
dung tranh chép, kinh nghiém trong van d& giai quyét tranh chap hop dong va hiéu biét vé cac quy dinh phap luat lién quan dén hop dong
xay dwng.

b) Trong théi han hai mwoi tdm (28) ngay ké tir ngay cac ben nhan dwoc két luan hoa glal cua ban xt ly tranh chap, néu mot bén khéng
dong y két luan hoa gidi ctia ban xt Iy tranh chap thi cé quyén phan ddi va cac tranh chap nay sé duoc gidi quyét tai Trong tai hodc Toa an
theo quy dinh ctia phap luat; trwdng hop qua thdi han néu trén khdng bén nao phan déi két luan hoa giai thi coi nhw cac bén da thdng nhat
v6i két luan hoa giai. Khi d6, cac bén phai thwe hién theo két luan hoa giai.

¢) Chi phi cho ban x@ ly tranh ch&p dwoc tinh trong gia hop ddng xay dwng va do méi bén hop ddng chiu mét niva, trlr trudrng hop céc bén
c6 théa thuan khac.
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INTER-PACFICH
BAR ASSOCIAY

‘v‘-_ql

DIFFICULTIES
There is no legal regulation on dispute settlement of Construction Contract through DB

DB is not a mandatory pre-trial procedures (Court cases where DB is bypassed (not mandatory) 02/2020/Qb-PQTT)

There is no provision for DB budgeting (ex for limitation from government agencies: Letter 4835 /BTC-QLNN dated
08/04/2016 of Ministry of Finance, Circular 02/2015/TT-BLDTBXH of Ministry of Labor, War Invalids and Social Affairs,
and Table 6.3 of Appendix VI of Circular 11/2021 /TT-BXD of the Ministry of Construction)

The enforcement of DB decision: Is the DB's final decision binding? (recommendations/ bindings/ rulings)

Depending on the agreement of the parties on DB Agreement, the DB's Decision is binding or voluntary. In the case of
binding, it is only considered as a Contractual agreement, not legally binding (as an Arbitration Decision/Court Judgment)

Whether the arbitral tribunal is bound by the DB decision will depend on the agreement of the parties to limit the jurisdiction

of the arbitrator, and how the arbitral tribunal respects the principle of Party Autonomy
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INTER-PACIFICH
BAR ASSOCIA)

em—

Overview/ T6ng quan

Challenges/ Nhitng kho khan

Opportunities/ Nhitng co hoi
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NAMINTERNATIONAL “:
RBITRATION CENTRE

@ Build a Team of experts  Appointing Authority,
to meet DB Procedural Rules
More training for DB membership standards
Amendment users/members/chairs

Construction
regulations & related
Laws
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Thank you!
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